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PREFACE. 

The following sheets were, as the note on the opposite page 
expresses, printed so long ago as the year 1780. The design, 
in pursuance of which they were written, was not so extensive 
as that announced hy the present title. They had at that time 
no other destination than that of serving as an introduction to 
a plan of a penal code in terminis, designed to follow them, in 
the same volume. 

The body of the work had received its completion according 
to the then present extent of the author's views, when, in the 
investigation of some flaws he had discovered, he found himself 
unexpectedly entangled in an unsuspected comer of the meta- 
physical maze. A suspension, at first not apprehended to be 
more than a temporary one, necessarily ensued: suspension 
brought on coolness, and coolness, aided by other concurrent 
causes, ripened into disgust. 

Imperfections pervading the whole mass had already been 
pointed out by the sincerity of severe and discerning friends ; 
and conscience had certified the justness of their censure. The 
inordinate length of some of the chapters, the apparent inutility 
of others, and the dry and metaphysical turn of the whole, 
suggested an apprehension, that, if published in its present 
form, the work would contend under great disadvantages for 
any chance, it might on other accounts possess, of being read, 
and consequently of being of use. 

But, though in this manner the idea of completing the pre- 
sent work slid insensibly aside, that was not by any means the 
case with the considerations which had led him to engage in it. 
Every opening, which promised to afford the lights he stood in 
need of, was still pursued : as occasion arose, the several depart- 
ments connected with that in which he had at first engaged, 
were successively explored; insomuch that, in one branch or 
other of the pursuit, his researches have nearly embraced the 
whole field of legislation. 
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Several causes have conspired at present to bring to light, 
under this new title, a work which ander its original one had 
been imperceptibly, but as it had seemed irrevocably, doomed 
to oblivion. In the course of eight years, materials for various 
works, corresponding to the different branches of the subject d 
legislation, had been produced, and some nearly reduced to shape: 
and, in every one of those works, the principles exhibited in the 
present publication had been found so necessary, that, either to 
transcribe them piece-meal, or to exhibit them somewhere where 
they could be refen*ed to in the lump, was found unavoidable 
The former course would have occasioned repetitions too bulkj 
to be employed without necessity in the execution of a plan 
unavoidably so voluminous : the latter was therefore indisputablj 
the preferable one. 

To publish the materials in the form in which they were 
already printed, or to work them up into a new one, was therefore 
the only alternative : the latter had all along been his wish, and, 
had time and the requisite degree of alacrity been at command, 
it would as certainly have been realised. Cogent considerations, 
however, concur, with the irksomeness of the task, in placing the 
accomplishment of it at present at an unfathomable distance. 

Another consideration is, that the suppression of the present 
work, had it been ever so decidedly wished, is no longer altogether 
in his power. In the course of so long an interval, various inci- 
dents have introduced copies into various hands, from some of 
which they have been transferred, by deaths and other accidents, 
into others that are unknown to him. Detached, but considerable 
extracts, have even been published, without any dishonourable 
views, (for the name of the author was very honestly subjoined 
to them,) but without his privity, and in publications undertaken 
without his knowledge. 

It may perhaps be necessary to add, to complete his excuse for 
offering to the public a work pervaded by blemishes, which have 
not escaped even the author's partial eye, that the censure, so 
justly bestowed upon the form, did not extend itself to the matter. 

In sending it thus abroad into the world with all its imper- 
fections upon its head, he thinks it may be of assistance to the 
few readers he can expect, to receive a short intimation of the 
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chief particulars, in respect of which it fails of corresponding 
ivith his maturer views. It will thence be observed how in some 
respects it fails of quadrating with the design announced by its 
original title, as in others it does with that announced by the 
one it bears at present. 

An introduction to a work which takes for its subject the 
totality of any science, ought to contain all such matters, and 
such matters only, as belong in common to every particular 
branch of that science, or at least to more branches of it than 
one. Compared with its present title, the present work fails in 
both ways of being conformable to that rule. 

As an introduction to the principles of morals, in addition to 
the analysis it contains of the extensive ideas signified by the 
terms pleasure, pain, motive, and disposition, it ought to have 
given a similar analysis of the not less extensive, though much less 
determinate, ideas annexed to the terms emotion, passion, appetite, 
virtue, vice, and some others, including the names of the particular 
virtues and vices. But as the true, and, if he conceives right, 
the only true ground- work for the development of the latter set of 
terms, has been laid by the explanation of the former, the com- 
pletion of such a dictionary, so to style it, would, in comparison of 
the commencement, be little more than a mechanical operation. 

Again, as an introduction to the principles of legislation in 
general, it ought rather to have included matters belonging 
exclusively to the civil branch, than mattera more particularly 
applicable to the penal : the latter being but a means of com- 
passing the ends proposed by the former. In preference there- 
fore, or at least in priority, to the several chapters which will be 
found relative to ptmishment, it ought to have exhibited a set of 
propositions which have since presented themselves to him as 
affording a standard for the operations performed by govern- 
ment, in the creation and distribution of proprietary and other 
civil irights. He means certain axioms of what may be termed 
mental 2>f^^^oIogy, expressive of the connection betwixt the 
feelings of the parties concerned, and the several classes of 
incidents, which either call for, or are produced by, operations 
of the nature above mentioned ^ 

^ For example. — It is worse to lose than simply not to gam, — A loss falls 
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The consideration of the division of offences, and every thing 
else that helongs to offences, ought, besides, to have preceded 
the consideration of punishment : for the idea of ^niahmenX 
presupposes the idea of offence : punishment, as such, not being 
inflicted but in consideration of offence. 

Lastly, the analytical discussions relative to the classification 
of offences would, according to his present views, be transferred 
to a separate treatise, in which the system of legislation is cou- 
sidered solely in respect of its form : in other words, in respect 
of its method and terminology. 

In these respects the performance &ils of coming up to the 
author's own ideas of what should have been exhibited in 
a work, bearing the title he has now given it, viz. that of an 
Introduction to the Principles of Morals and Legislation. He 
knows however of no other that would be less unsuitable : nor 
in particular would so adequate an intimation of its actual 
contents have been given, by a title corresponding to the more 
limited design, with which it was written : viz. that of serving 
as an introduction to a penal code. 

Yet more. Dry and tedious as a great part of the discussions 
it contains must unavoidably be found by the bulk of readers, 
he knows not how to regret the having written them, nor even 
the having made them public; Under every head, the prac- 
tical uses, to which the discussions contained under that head 
appeared applicable, are indicated : nor is there, he believes, 
a single proposition that he has not found occasion to build upon 
in the penning of some article or other of those provisions of 
detail, of which a body of law, authoritative or unauthoritative, 
must be composed. He will venture to specify particularly, in 
this view, the several chapters shortly characterized by the 
words Sensibility^ Actions, Inteniionalityy Consciousness^ Motives, 
Dispositions, Consequences, Even in the enormous chapter on 

the lighter by being divided. — The mffering, of a person hurt in gratification 
of enmity, is greater than the gratification produced hg the same cauee. — 
These, and a few others which he will have occasion to exhibit at the head 
of another publication, have the same claim to the appellation of axioms, 
as those given by mathematicians under that name; since, refen^g to 
universal experience as their immediate basis, they are incapable of demon- 
stration, and require only to be developed and illustrated, in order to be 
recognised as incontestable. 
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the division of offences, which, notwithstanding the forced com- 
pression the plan has undergone in several of its parts, in manner 
there mentioned, occupies no fewer than one hundred and four 
closely printed quarto pages ^ the ten concluding ones are 
employed in a statement of the practical advantages that may 
be reaped from the plan of classification which it exhibits. 
Those in whose sight the Defence of Usury has heen fortunate 
enough to find favour, may reckon as one instance of those 
advantages the discovery of the principles developed in that little 
treatise. In the preface to an anonymous tract published so 
long ago as in 1776 ^, he had hinted at the utility of a natural 
classification of offences, in the character of a test for distin- 
guishing genuine from spurious ones. The case of usury is one 
among a number of instances of the truth of that observation. 
A note at ^he end of Sect. zxxv. Chap. xvi. of the present publica- 
tion, may serve to show how the opinions, developed in that tract, 
owed their origin to the difficulty experienced in the attempt to 
find a place in his system for that imaginary offence. To some 
readers, as a means of helping them to support the fatigue of 
wading through an analysis of such enormous length, he would 
almost recommend the beginning with those ten concluding pages. 
One good at least may i-esult from the present publication ; 
viz. that the more he has trespassed, on the patience of the 
reader on this occasion, the less need he will have so to do on 
future ones : so that this may do to those, the office which is 
done, by books of pure mathematics, to books of mixed mathe- 
matics and natural philosophy. The narrower the circle of 
readers is, within which the present work may be condemned 
to confine itself, the less limited may be the number of those to 
whom the fruits of his succeeding labours may be found acces- 
sible. He may therefore in this respect find himself in the con- 
dition of those philosophers of antiquity, who are represented 
as having held two bodies of doctrine, a popular and an occult 
one: but, with this difference, that in his instance the occult 
and the popular will, he hopes, be found as consistent as in those 
they were contradictory ; and that in his production whatever 

^ The first edition was published in 1789, in quarto. 
^ A Fragment on Government, &o., reprinted 1822. 



viii Preface. 

there is of occultness has been the pure result of sad necessity, 
and in no respect of choice. 

Having, in the course of this advertisement, had such frequent 
occasion to allude to different arrangements, as having been 
suggested by more extensive and maturer views, it may perhaps 
contribute to the satisfaction of the reader, to receive a short 
intimation of their nature : the rather, as, without such explana- 
tion, references, made here and there to unpublished works, 
might be productive of perplexity and mistake. The following 
then are the titles of the works by the publication of which his 
present designs would be completed. They are exhibited in th« 
order which seemed to him best fitted for apprehension, and in 
which they would stand disposed, were the whole assemblage 
ready to come out at once : but the order, in which they will 
eventually appear, may probably enough be influenced in some 
degree by collateral and temporary considerations. 

Part the ist. Principles of legislation in matters of ciml, 
more distinctively termed privaie distribuUve, or for shortness, 
distributive, law. 

Part the 2nd. Principles of legislation in matters of penal law. 

Part the 3rd. Principles of legislation in matters of 2^0- 
cedv/re: uniting in one view the criminal and civU branches, 
between which no line can be drawn, but a very indistinct one, 
and that continually liable to variation. 

Part the 4th. Principles of legislation in matters of retoard. 

Part the 5th. Principles of legislation in matters of public 
distributive, more concisely as well as familiarly termed constitu- 
tionaly law. 

Part the 6th. Principles of legislation in matters of political 
tactics : or of the art of maintaining order in the proceedings of 
political assemblies, so as to direct them to the end of their 
institution : viz. by a system of rules, which are to the constitu- 
tional branch, in some respects, what the law of procedure is to 
the civil and the penal. 

Part the 7th. Principles of legislat^^on in matters betwixt 
nation and nation, or, to use a new though not inexpressive 
appellation, in matters of international law. 

Part the 8th. Principles of legislation in matters of finance. 
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Part the 9th. PrincipleB of legislation in matters of political 
economy. 

Part the loth. Plan of a body of law, complete in all its 
branches, considered in respect of its form ; in other words, in 
respect of its method and terminology ; including a view of the 
origination and connexion of the ideas expressed by the short list 
of terms^ the exposition of which contains all that can be said 
with propriety to belong to the head of universal jurisprudence^. 

The use of the principles laid down under the above several 
heads is to prepare the way for the body of law itself exhibited 
in terminis; and which to be complete, with reference to any poli- 
tical state, must consequently be calculated for the meridian, and 
adapted to the circumstances, of some one such state in particular. 

Had he an unlimited power of drawing upon time, and every 
other condition necessary, it would be his wish to postpone the 
publication of each part to the completion of the whole. In 
particular, the use of the ten parts, which exhibit what appear 
to him the dictates of utility in every line, being no other than 
to furnish reasons for the several corresponding provisions con- 
tained in the body of law itself, the exact truth of the former 
can never be precisely asceiiained, till the provisions, to which 
they are destined to apply, are themselves ascertained, and that 
in terminis. But as the infirmity of human nature renders all 
plans precarious in the execution, in proportion as they are 
extensive in the design, and as he has already made considerable 
advances in several branches of the theory, without having made 
correspondent advances in the practical applications, he deems it 
more than probable, that the eventual order of publication will 
not correspond exactly with that which, had it been equally 
practicable, would have appeared most eligible. Of this irregu- 
larity the unavoidable result will be, a multitude of imperfec- 
tions, which, if the execution of the body of law in terminis had 
kept pace with the development of the principles, so that each 
part had been adjusted and corrected by the other, might have 
been avoided. His conduct however will be the less swayed by 
this inconvenience, from his suspecting it to be of the number of 

^ Sach as obligation, right, power, possession, title, exemption, immunity, 
franchise, privilege, nullity, yalidity, and the like. 
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those in which the personal vanity of the author is much more 
concerned, than the instruction of the public: since whatever 
amendments may be suggested in the detail of the principles^ 
by the literal fixation of the provisions to which they are rela- 
tive, may easily be made in a corrected edition of the former, 
succeeding upon the publication of the latter. 

In the course of the ensuing pages, references will be found, 
as already intimated, some to the plan of a penal code to which 
this worls was meant as an introduction, some to other branches 
of the above-mentioned general plan, under titles somewhat 
different from those, by which they have been mentioned here. 
The giving this warning is all which it is in the author's power 
to do, to save the reader from the perplexity of looking out for 
what has not as yet any existence. The recollection of the 
change of plan will in like manner account for several similar 
incongruities not worth particularising. 

Allusion was made, at the outset of this advertisement, to 
some unspecified difficulties, as the causes of the original suspen- 
sion, and unfinished complexion, of the present work. Ashamed 
of his defeat, and unable to dissemble it, he knows not how to 
refuse himself the benefit of such an apology as a slight sketch 
of the nature of those difficulties may afford. 

The discovery of them was produced by the attempt to solve 
the questions that will be found at the conclusion of the volume: 
Wherein consisted the identity and completeness of a law f What 
the distinction, and where the separation, between a penal and 
a civil law? What the distinction^ and where the separation, 
between the penal and other branches of the law ? 

To give a complete and correct answer to these questions, it 
is but too evident that the relations and dependencies of every 
part of the legislative system, with respect to every other, must 
have been comprehended and ascertained. But it is only upon 
a view of these parts themselves, that such an operation could 
have been performed. To the accuracy of such a survey one 
necessary condition would therefore be, the complete existence of 
the fabric to be surveyed. Of the performance of this condition 
no example is as yet to be met with any where. Common law, 
as it styles itself in England, judiciary law, as it might more 
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aptly be styled every where, that fictitious composition which 
has no known person for its author, no known assemblage of 
words for its substance, forms every where the main body of the 
legal fabric : like that fancied ether, which, in default of sensible 
matter, fills up the measure of the universe. Shreds and scraps 
of real law, stuck on upon that imaginary ground, compose the 
furniture of every national code. What follows % — that he who, 
for the purpose just mentioned or for aHy other, wants an example 
of a complete body of law to refer to, must begin with making one. 

There is, or rather there ought to be, a logic of the willy as 
well as of the understanding: the operations of the former 
faculty, are neither less susceptible, nor less worthy, than those 
of the latter, of being delineated by rules. Of these two branches 
of that recondite art, Aristotle saw only the latter : succeeding 
logicians, treading in the steps of their great founder, have con- 
curred in seeing with no other eyes. Yet so far as a difiference 
can be assigned between branches so intimately connected, what- 
ever difiference there is, in point of importance, is in favour of 
the logic of the will. Since it is only by their capacity of direct- 
ing the operations of this faculty, that the operations of the 
understanding are of any consequence. 

Of this logic of the will, the science of law^ considered in 
respect of its formy is the most considerable branch, — the most 
important application. It is, to the ai*t of legislation, what the 
science of anatomy is to the art of medicine : with this difiference, 
that the subject of it is what the artist has to work with, instead 
of being what he has to operate upon. Nor is the body politic 
less in danger from a want of acquaintance with the one science, 
than the body natural from ignorance in the other. One 
example, amongst a thousand that might be adduced in proof 
of this assertion, may be seen in the note which terminates 
this volume. 

Such then were the difidculties : such the preliminaries : — an 
unexampled work to achieve, and then a new science to create : 
a new branch to add to one of the most abstruse of sciences. 

Yet more : a body of proposed law, how complete soever, would 
be comparatively useless and uninstructive, unless explained and 
justified, and that in every tittle, by a continued accompaniment. 
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a perpetual commeDtary of rtawM ^ : which reasons, that the 
comparative value of such as point in opposite directions may 
he estimated, and the conjunct force, of such as point in the 
same direction, may he felt, must he marshalled, and put under 
subordination to such extensive and leading ones as are termed 
principles. There must he therefore, not one system only, but 
two parallel and connected systems, running on together, the 
one of legislative provisions, the other of political reasons, each 
aflfording to the other correction and support. 

Are enterprises like these achievahle 1 He knows not. This 
only he knows, that they have heen undertaken, proceeded in^ 
and that some progress has heen made in all of them. He will 
venture to add, if at all achievahle, never at least hy one, to 
whom the fatigue of attending to discussions, as arid as those 
which occupy tlie ensuing pages, would either appear useless, or 
feel intolerahle. He will repeat it holdly (for it has heen said 
hefore him), truths that form the hasis of political and moral 
science are not to he discovered but hy investigations as severe 
as mathematical ones, and beyond all comparison more intricate 
and extensive. Tlie familiarity of the terms is a presumption, 
but it is a most fallacious one, of the facility of the matter. 
Truths in general have heen called stubborn things : the truths 
just mentioned are so in their own way. They are not to he 
forced into detached and general propositions, unincumbered 
with explanations and exceptions. They will not compress 
themselves into epigrams. They recoil from the tongue and 
the pen of the declaimer. They flourish not in the same soil 
with sentiment. They grow among thorns; and are not to 
be plucked, like daisies, hy infants as they run. Labour, the 
inevitable lot of humanity, is in no track more inevitable than 
here. In vain would an Alexander bespeak a peculiar road for 
royal vanity, or a Ptolemy, a smoother one, for royal indolence. 
There is no King's EoAd, no Stadlholder*s Gate, to legislative, 
any more than to mathematic science. 

^ To the aggregate of them a common denomination has since been 
allotted — the rationale. 



CONTENTS. 



CHAPTER I. 



OP THE FBINGIPLE OF UTILITY. 



Mankind governed by pain and pUcuure 
Principle of uiility, what 

A principle, what 
UtUity, wh&t .... 
Interest of the community y what 

An action conformable to the principle of utility, what 

A measure of government conformable to the principle of utilityi 

what 
Itaws or dictates of utility, what 
A partisan of the principle of utility, who , . 
Ought, ought noU right and wrong, &c., how to be understood 
To prove the rectitude of this principle ii at once unnecessary and im- 

possible ....... 

It has seldom, however, as yet, been consistently pursued 

It can never be consistently combated . 

Course to be taken for surmounting prejuclices that nuty have been 

entertained against it . « . . . . 



PAGE 

I 
a 
a 
a 
a 



CHAPTER II. 

OP PBINGIPLES ADVEESB TO THAT OP UTILITY. 

All other principles than that of utility must be wrong 

Ways in which a principle may be wrong .... 
Asceticism, origin of the word .... 

Principles of the Monks ..... 

FrincipU of asceticism, what ...... 

A partisan of the principle of asceticism, who .... 

This principle has had in some a philosophical, in others a religious 
origin ........ 

It has been carried farther by the religious party than by the philo- 
sophical ........ 

The philosophical branch of it has had most influence among per- 
sons of education, the religious among the vulgar . 

The principle of asceticism has never been steadily applied by either 
party to the business of government .... 

The principle of asceticism, in its origin, was but that of utility 
misapplied . . .• . . . . 



XIV 



Contents. 



It can never be consistently parsned .... 
The principle of gympaihy and antipathy, mrhAt 
This is rather the negation of all principle, than any thing poBitive 
Sentiments of a partisan of the principle of antipathy . 
The systems that have been formed concerning the standard of right 
omd forong, are all reducible to this principle 

Various phrases, that have served as the characteristio 
marks of so many pretended systems 

1. Moral Sense 

2. Common Sense 

3. Understanding 

4. Rule of Right 

5. Fitness of Things 

6. Law of Nature 

7. Law of Reason, Right Reason, Natural Justice, Natural 

Equity f and Good Order 

8. Truth 

9. Doctrine of Slection 
10. Repugnancy to Nature 

Mischief they produce 
Whether utility is actually the sole ground of all the appro- 
bation we ever bestow, is a different consideration 
This principle will frequently coincide with that of utility 
This principle is most apt to err on the side of severity 
But errs, in some instances, on the side of lenity 
The theological principal, what — ^not a separate principle 

The principle of theology how reducible to one or another of 

the other three principles 

Antipathy, let the actions it dictates be ev^r so right, is never of itself 

a right ground of action 



PAOB 

13 
13 

16 
16 



17 

17 

17 

'7 

17 
17 
17 
18 

18 
18 
18 
18 
18 

19 
18 
20 
ai 
ai 



CHAPTER III. 



OF THE POUR SANCTIONS OB SOUBCES OP PAIN AND PLEASUBB. 

Connexion of this chapter with the preceding . . . .24 

Four sanctime or sources of pleasure and pain . . . .24 

I, The physical fraction . . . . . * ^5 

a. The political . . . • • • .35 

3. The moral or popular . . . . . ,25 

4. The religiouM . . . . • • .35 
The pleasures and pains which belong to the religious sanction, may 

regard either the present life or a future . . . .25 



Content*. 



XV 



PAOI 

Those which regard the present life, from which Roeyer sooiee they 

flow, differ only in the oircumstances of their production . . 26 

Example . . . . .26 

Those which regard a future life are not specifically known • ^7 

The physical lanction included in each of the other three . • ^7 

Use of this chapter . . • . • • .27 



CHAPTER IV. 

YALtri OF A LOT OF PLEASUBB OB PAIN HOW TO BE HBASUBED. 

Use of this chapter . . . . . . • ^9 

Circumstances to he taken into the account in estimating the value of 
a pleasure or pain considered with reference to a single person, 

and hy itself . . . . . • 29 

— considered as connected with other pleasures or pains . 29 

— considered with reference to a number of persons . . « 30 
Process for estimating the tendency of any act or event . • 30 
Use of the foregoing process . . . 'Si 
The same process applicable to good and evU, proJU and miichief, and 

all other modifications of pleasure and pain . • 3^ 

Conformity of men's practice to this theory . • . • 3a 



CHAPTER V. 



PLEASUBES AND PAINS, THEIB KINDS. 

Pleasures and pains are either, i. Simple 5 or 2. Cowtplex 
The Mimple pleasures enumerated 
The simple pains enumerated . 

Analytical view, why none given 

1. Pleasures of MMM enumerated . 

2. Pleasures of wealth, which are dther of acquisition j or of 

possession 

3. Pleasures of skill 

4. Pleasures of amity 

5. Pleasures of a £iood name 

6. Pleasures of power 

7. Pleasures of piety 

8. Pleasures of benevolence or good-will 

9. Pleasures of malevolenee or ill-will 

10. Pleasures of the memory 

11. Pleasures of the imagination 



33 
33. 
33 
34 
34 

34 
34 
35 
35 
35 
35 
36 
36 
36 
36 



XVI 



Contents, 



pleasure of the sexual 



I a. Pleasures of e^ep^cfafton 

13. Pleasures depending on a««o6ia/{on 

14. Pleasures of relief 
I. PaiM ot privation 

These include, i. Pains of desire 

a. Pains of disappointment 
3. Pains of regret 
a. Pains of the senses 

No positive pains correspond to the 
sense 

3. Pains of awkwardness . 

No positive pains correspond to the pleasure of novelty 

— nor to those of wealth 

Is this a distinct positive pain, or only a pain of privation T 

4. Pains of enmity . 

5. Pains of an ill-name 

The positive pains of an ill-name, and the pains of privation, 
opposed to the pleasures of a good name, run into one 
another ....... 

6. Pains ot piety ....... 

No positive pains correspond to the pleasures of power 
The positive pains of piety, and the pains of (Hriyation, 

opposed to the pleasures of piety, run into one 

another 

7. Pains of benevolence 

8. Pains of malevolence 

9. Pains of the memorff 

10. Pains of the imagination 

1 1 . Pains of expectation 
1 3. Pains of association 

•Pleasures and pains are either self-regarding or extra-regarding 

Pleasures and pains of amity and enmity distinguished horn 
those of benevolence and malevolence . 

In what way the law is concerned with the above pains and pleasures 
Complex pleasures and pains omitted, why . 
Specimen. — Pleasures of a country prospect . 



PAGI 

36 

37 
37 
37 

38 
38 
38 
38 

38 
39 
39 
39 
39 
39 
39 



39 
40 
40 



40 
40 
40 
40 
40 
41 
4T 
41 

41 
4^ 
41 
42 



CHAPTER VI. 

OF GIBGUMSTANGES INFLUENGINO SENSIBIUTT. 

Pain and pleasure not uniformly proportioned to their causes . . 43 

Degree or qtuintum of sensibility, what '43 

Bias or quality of sensibility, what . . . '43 

JSzciting eatues pleasurable and dolorific . . . •44 



Contents. 



xvu 



CircomttanoM vnfivsneing iennbility, what . 


. 44 


Circumitanoes indSuencing seiiBibility enumerated 


• 44 


Extent and intricacy of this subject . 


. 45 


1. Health 


• 45 


2. Strength 


. 46 


Measure of strength, the weight a man can lift 


. 46 


Weakness, what . . . . . 


. 46 


3. Hardiness ...... 


. 46 


Difference between strength and hardineia 


. 47 


4. Bodily imperfection . . . . . 


. 47 


5. Quantity and quality of knowledge . . . 


. 47 


6. Strength of inteUectual powers . . . . 


. 48 


7. Firmness 0/ mind . . . . . 


. 48 


8. Steadiness ...... 


• 49 


9. Bent of inelinations . . . . . 


• 49 


10, Moral sensibility 


. 49 


II, Moral biases ..... 


. 50 


I a. Meligious sensibility . . . . . 


. 50 


13. Religious biases ..... 


• 50 


14. Sympathetic sensibility 


. 50 


15. Sympathetic biases .... 


. 50 


16, 17. Antipathetic sensibility and biases . 


. 51 


18. Insanity ...... 


. 51 


19. Habitual occupations ... 


. 51 


ao. Pecuniary circumstances .... 


• 5a 


31. Connexions in the way of sympathy 


. 53 


a a. Connexions in the way of antipathy 


. 55 


2 z, Bs^cal frame of body .... 


• 55 


34. KadicalframeofmtAd .... 


. 56 


Idiosyncrasy, what .... 


. 56 


This distinct from the circumstance of frame of body . 


. 56 


Whether the soul be mcUerial or immaterial mi 


dees no 


difference. .... 


. 56 


— and from all others ..... 


. 57 


Yet the result of them is not separately discernible 


. 57 


Frame of body indicates, bat not certainly, that of mind 


. 57 


Secondary influencing circumstances . 


. 58 


2^. Sex 


. 58 


26. Age 


1 . . . 


. 59 


37. Rank 


• . . 


. 60 


a8. Education 


. . 


. 60 


39. Climate . 


. 


. 61 


30. Lineage . 


. 


. 6a 


31. Oovemment 




. 63 


33. Religious prof ession 


. 


.. 63 



xviii ContetUs. 

PAOl 

Use of the preceding obiervationB . . . • ^4 

How far the ciroumstances in question can be taken into account . 65 
To what exciting causes there is most occasion to apply them . . ^ 66 

Analytical view of the circumstances influencing sensibility . . 68 

Analytieal view of the constituent articles in a man's pe- 
emiary circumBtanees • • • . .69 



CHAPTER VII. 

OF HUMAN ACTIONS IN OENEBAL. 



The demand for punishment depends in part upon the tendency of 
the act ...... . 

Tendency of an act determined by its consequences 

Material consequences only ate to be regarded 

These depend in part upon the intention 

The intention depends as well upon the understanding as the will 

In an action are to be consider^, i. The act, 2. The circumstances. 
3. The intentionality, 4. The consciousness. 5. The motives, 
6. The disposition ...... 

Acts positive and negative ..... 
Acts of omission are still acts 

Negative acts may be so relatively or absolutely 

Negative acts may be expressed positively ; and vice versd 

Acts external and internal . . . * . 

Acts of discourse, what ...... 

External acts nuty be transitive or intransitive . 

Distinction between transitive acts and intransitive, recog- 
nised by grammarians .... 

A transitive act, its commericementf terminationf and intermediate 
progress ....... 

An intransitive act, its commencement, and termination 

Acts transient and continued ..... 

Difference between a continued act and a repetition of acts 

Difference between a repetition qf acts and a hahit 

Acts are indivisible^ or divisible, and divisible, as well with regard to 
matter as to motion ..... 

Caution respecting the ambiguity of language . 

Circumstances are to be considered .... 

Circumstances^ what ...... 

Circumstance, archetypation of the word 

Ciroumstauces, material and imm/aJterial 



70 

7.0 
70 

71 
71 



71 
7a 
73 
7a 
7a 
73 
73 
73 

73 

?^; 
74 
741 
74 

76 

75 

76 
76 I 
76 
77 

77, 



ContcfUg. xix 

PAOB 

A droamBtanoe may be related to an event in point of cautalityf 
in four wayi, viz. i. Produetum, 2. Derivation. $. CoUaternl 
c(mnezion» 4. Conjunct it{/luenee . . . '77 

Example. Assassination of Buckingham . . . •78 

It is not every event that has circunurtancei related to it in all thoee 

w»y» 79 

Use of this chapter . . . , , .80 

CHAPTER VIII. 

OF INTBNTIONALITY. 

Becapitulation .... ... .8a 

The intention may regard, i. The act : or, 2. The consequences 8a 

Ambignity of the words voluntary and involuntary . .82 

It may regard the act without any of the oonsequences . 83 

— or the consequences without regarding the act in all its stages . 83 

— but not without regarding the^«^ stage . . • 83 

An act unintentional in its first stage, may be so with 
respect to i. Quanitty of ma^^^ moved : a. Direction: 
3. Velocity . . . . . .83 

A consequence, when intentional, may be directly so, or cbliquely 84 

When directly, tUtimately so, or mediately . . . .84 

When directly intentional, it may be exclusively so, or inexclusively • 85 
When inexclusively, it may be conjunctively y disjunctively , or indie- 
criminatdy so . . . . . . .85 

When disjunctively, it may be with or without preference . 85 

Difference between an incident's being unintentional, and 
disjunctively intentionalf when the election Is in favour 
of the other . . . . . .85 

Example ........ 85 

Intentionality of the act with respect to its different stages, how far 
material . . . . . . . •87 

Goodness and badness of intention dismissed . • •87 

CHAPTER IX. 

OP CONSCIOUSNESS. 



Connexion of this chapter with the foregoing . 
Acts advised and unadvised ; consciousness, what 
Unadvisedness may regard either existence, or materiality 
The circumstance may have been present, pa^t, 01 future 
An unadvised act may be heedless, or not heedless 
A misadvised act. what, — a missupposal 

b2 



89 
89 
89 

89 
89 
90 



zx 



CotUenU, 



Th« Btippoied dronmitaiioe might hAFe been material in the way 

either of prevention or of compensation . 
. It may have been lappose^ present, past, or future . 
Example, continued from the last chapter 
In what case conscionsnefls extends the intentionality from the act to 

the oonseqaenoes ...... 

Example continued ...... 

A misadvised act may be rash or not rash 

The intention may be good or bad in itself, independently of the 

motive as well as the eventual consequences 
It is better, when the inteniion is meant to be spoken of as being good 

or bad, not to say, the moHve .... 

Example ....... 

Intention, in what cases it may be innocent . 

Intentionality and consciousness, how spoken of in the Soman law 

Use of this and the preceding chapter . » 



90 

90 

90 

9^ 
92 
93 

93 

93 
93 
94 
94 
95 



CHAPTER X. 

OP MOTIVES. 

§ I. Different senses of the tvord Motive, 

Motives, why considered 

Purely speculative motives have nothing to do here 

Motives to the will .... 

Figurative and unfigurative senses of the word 

Motives interior and exterior . 

Motive in prospect — emotive in esse 

Motives immediate and remote 

Motives to the understanding how they may influence the toill 



97 
97 
98 
98 
99 
99 
100 
10 1 



§ 2. iVb Motives either constantly good or constantly bad. 

Nothing can aet of itself as a motive, but the idea of pleasure or pain 10 1 
No sort of motive is in itself a bad one .... loa 

Inaoonraqy of exprewions in which good or had are applied to motives 102 
Any sort of motive may give birth to any sort of act , . .102 

DiflScnlties which stand in the way of an analysis of this sort ; 103 



§ 3. Catalogue of Motives corresponding to that of Pleasures 
and Pains, 

Physical desire corresponding to pleasures oi sense in general . 105 

The motive corresponding to the pleasures of the palate .105 



Contents, 



XXI 



PAGE 

Sexwil desire corresponding to the pleasures of the sexual sense io6 

Curiosity, &c. corresponding to the pleasures of curiosity . .107 

None to pleasures of sense ...... 107 

Pecuniary interest io the pUoMures oi wealth , . .107 

None to the pleasures of «2;«2Z . . . . . .107 

To the pleasures of amity , the desire of ingratiating one's self . 107 

To the pleasures of a good name, the love of reputation . . 108 

To i^e pleaeures oi po%oer,iYk% love of power , . . .110 

The motive belonging to the religious sanction . . .111 

Good-will, kc, to the pleasures of sympathy . . . .112 

lU-will, kc, to iike pleasures of antipathy . • . .114 

Self-preservation, to the several kinds of pains « . .115 

To ike pains of exertion, the love of ease . . . • 117 

Motives can only be had with reference to the most firequent com- 
plexion of their e^eeto . . . . . .118 

How it is that motives, such as lutst, avarice, &c., are constantly had . 118 
Under the above restrictions, motives may be distinguished into good, 

had, said indifferent or neutral . . . . .119 

Inconveniences of this distribution . . . . .119 

It is only in individual instances that motives can be good or bad . 120 
Motives distinguished into social, dissocial, and self-regarding • 120 

— BfxaaiX, inio purely-social f And semi-social • . . • 121 



§ 4. Order of pre-eminence amtmg Motives, 

The dictates of good-will are the surest of coinciding with those of 

utility , . . . . . . .121 

Laws and dictates conceived as issuing from motives • 121 

Yet do not in all cases . . . . . .121 

Next to them come those of the love of rep uto/ion . . .122 

Next those of the <2e«tV6 of amif^ . . . . .124 

DiflSculty of placing those of re %/o7i . . . . .124 

Tendency, they have to improve . . . ,126 

Afterwards come the self-regarding motives: and, lastly, that of 

displea.surB • • . . . . .127 



§ 5. Conflict among Motives, 

MoHveB impelling 9,nd restraining t yfhski . . • • 127 

What are the motives most frequently at variance . • .128 

Example to illastrate a struggle among contending motives • o 128 

Practical use of the above diEquisitions relative to motives . .129 



iririi 



Contents. 



CHAPTER XL 



OF HUMAN DISPOSITIONS IN GBNEBAL. 



Disposition, what ...... 

How far it belongs to the present subject 

A mischievous disposition ; a meritorious disposition ; what . 

What a man*8 disposition is, can only be matter of presumption 

It depends upon what t^e act appears to be to him . 

Which position is grounded on two facts : i. The correspondence 

between intentions and consequences 
2, Between the intentions of the same person at different times 

A disposition, firom which proceeds a habit of doing mischief, 

cannot be a good one 

The disposition is to be inferred, i. From the apparent tendency of the 

act : 2. From the nature of the motive 
Case I. Tendency, sfood — motive, self-regarding 
Case a. Tendency, bad — emotive, self-regarding 
Case 3. Tendency, good — motive, good-will . 
Case 4. Tendency, &ac2— motive, good-will 
This case not an impossible one 
Example I. . 
Example II. . 
Example III. . 
Case 5. Tendency, good — motive, love of reputation . 

The bulk of mankind apt to depreciate this motive 
Case 6. Tendency, had—mo\,Ue, honour 
Example I. ..... . 

Example II. . 

Case 7. Tendency, good — ^motive, piety 

Case 8. Tendency, had — emotive, religion 

The disposition may be bad in this case 

Case 9. Tendency, good — motive, malevolence 

Example ...... 

Case 10. Tendency, had — ^motive, malevolence 
Example ...... 

Problem — to measure the depravity in a man's disposition 

A man's disposition is constituted by the sum of his intentions 

— which owe their birth to motives 

A seducing or corrupting motive, what— a tutelary or preservatory 

motive ..... 
Tutelary motives are either standing or occasional 



PAGB 

132 
132 



Contend. xxiii 

. PAQl 

Standing tntelftry motivM are, t. Oood-udll . « • I43 

a. The love of reputation . • 143 

3. The desire of ani% . •144 

4. The motive of religion . • ^44 
0<;6a«i(ma{ tutelary motivei may be any whatsoever . . '145 
Motives that are partieularly apt to act in this character are^ i. Love 

qfeate, 2. Self-preservation , . . -145 

Bangers to which self-preservation is most apt in this case to have 

respect, are, i. Dangers purely phy»ical. 2. Dangers depending 

on detection ....... 146 

Danger depending on detection may result from, i. Opposition on 

the spot : a. Subsequent punishment .... 146 
The force of the two standing tutelary motives of love of reputation, 

and desire of amity, depends upon detection . . .146 

Strength of a temptation, what is meant by it . . . 147 

Indications afforded by this and other drcumstances respa^ing the 

depravity of an offender's disposition .... 148 
MuU» for measuring the depravity of disposition indicated by an 

offence ........ 149 

Use of this chapter . . . . . .151 



CHAPTER Xn. 

OF THE CONSEQUENCES OF A MISCHIEVOUS ACT. 

5 I. Shapes in which the miachiefofan Act may show itself, 

Becapitulation . . . . . .152 

Mischief of an act, the aggregate of its mischievous consequences . 152 
The miechief of an act, primary or secondary . . .152 

Primary — original or derivative . . . . • ^53 

The secondary — j. Alarm: oTf 2, Danger . . . .153 

Example ........ 153 

The danger whence it arises — a past offence affords no direct motive 

to A future ....... 155 

But it uuggeaiB feasibility, and weakens the force of restraining 

motives ........ 155 

viz. I. Those issuing from the pa^^ica2 sanction . • I55 

2. Those issuing from the moral . . . .156 

It is said to operate by the ii\fluence of example . . .156 

The alarm and the danger, though connected, are distinguishable . 157 
Both may have respect to the same person, or to others . * ^57 

The primary consequences of an act may be mischieroiuf, and the 

secondary, beneficial • . . . * • ^57 



xxiv Contents. 

PAai 



Aoalyiif of the different tha^u in which the miBchief of an act may 
show itself ....... 

— applied to the preceding cases .... 

— to examples of other cases where the mischief is less conspicuous 
Example I. An act of self-intoxication 

Example II. Non-payment of a tax .... 
No alarm, when no assignable person is the object . 



158 

159 
160 
i6a 



§ a. How tntentionaliti/, ^c. may influence the mischief of 
an Act. 



Secondary mischief influenced by the state of the agent's mind 

Case I. InvoluniaHness ..... 

Case a. UnitUentionality with Jieedlessnese • 

Case 3. Mutuppoeal of a ecmpUte justifloation, without rashness 

Case 4. MisBupposal of a partial justification, without rashness 

Case 5. Missupposal, with rashness .... 

Case 6. Consequences completely intentionaly and free from mis- 
suppcaal ....... 

The nature of a motive takes not away the mischief of the secondary 
consequences ...... 

Nor the boieficialaess ...... 

But it may aggravate the mischievousness, where they are mis- 
chievous ....... 

But not the mosi in the case of the worst motives 

It does the more, the more considerable the tendency of the motive 
to produce such acts ..... 

i— which is as its strength and constancy 

General efficacy of a species of motive, how measured 

A mischievous act is more so, when issuing from a self-regarding 
than when from a diesocial motive 

"^ so even when issuing from the motive of religion . 

How the secondary mischief is influenced by disposition 

Connexion of this with the succeeding chapter 



^- 



CHAPTER XIII. 

GASES UNMEET FOB PUNISHMENT. 

§ I. General view of cases unmeet for Punishment. 



163 

164 
164 
165 
165 
165 

165 

165 
166 

166 

166 

167 
167 
167 

167 
168 
168 
168 



The end of Uw is, to augment happiness . . . . 1 70 

But punishment is an evil . • . . • 1 70 



Contents. 



XXV 



FAGI 

What concems th« ettd, and several other topics, relative to 

pnniihrnent, dismiBied to another work . . .170 

Oondae view of the ends of punishment . . • ' 79 

Therefore onght not to be admitted . . . . •171 

1. Where ffroundleu, . . • . • 171 

2. Inefficacious . . . . • 171 

3. Unprofitable . . . . . • ^7* 

4. Or needless ....... 171 



§ 2. Cases in which Punishment is groundless. 

T. Where there has never been any mischief : as in the case of consent 171 

2. Where the mischief was outtoeighed: as in precaution against 

caZ<im%, and the exercise of j7oto6r< . . .17a 

3. — or will, for a certainty, be cured by compensation .17a 

Hence the favours shown to the offences of responsible 

oSenden: viciliMsimpU mercantile frauds • .17a 



§ 3. Gases in which Punishment must he vnefficacityus. 

I. Where the penal provision comes ioo late: as in i. An ex-post-facto 

law. 2, An uHra-le^al sentence . . . . .17a 

a. Or is not made known : as in a law not sufficiently promulgated . 173 

3. Where the wiU cannot be deterred from any act, as in, [a] Infancy 1 73 

[b] Insanity, . . . . . • • I73 

[c] Intoxication . . . . . . • ^73 

In infancy and intoxication the case can hardly be proved 

to come under the rule . . . . • I73 

The reason for not punishing in these three cases is com- 
monly put upon a wrong footing . • 1 74 

4. Or not from the individual act in question, as in, . • I74 

[a] UninteniionalUy . . . . • • I74 

[b] Unconsciousness . . . . . • I74 

[c] Missupposal . . . . . . • ^74 

5. Or is acted on by an opposite superior force ; as by, . .174 
\sk\ Physical danger . . . . . • .175 
\\>] Threatened mischief . . , . , .175 

Why the influence of the moral and religious sanctions is 

not mentioned in the same view . . • ^75 

6. — or the bodily organs csamot follow its determination : as under 

physical compulsion or restraint . , , . '175 



XXVI 



Contend. 



§ 4. Cases wJiere FunisJvment is unprofitable. 



1. Where, in the sort of case in question, the punishment would pro- 

duce more evil than the offence would . . . 'ITS 
Evil producible by a punishment — its four branches — viz. [a] Be- 

straint . . . . . . . • 175 

[b] Apprehension , . . . . .176 

[c] Sufferance . . . . . . . 1 76 

[d] Derivative evils . . . , . . . 1 76 
The evil of the offence, being different according to the nature of the 

offence, cannot be represented here . . . . 1 76 

2. — Or in the individual case in question : by reason of . . 1 76 
[a] The multitude of delinquents . . . .176 
[h] The value of Sk delinquent* 8 sev\\c& . . '177 

[c] The displeasure of tlie people . . . • ^ 77 

[d] The displeasure oi foreign powers . . . • 1 77 

§ 5. Ca^ea where Pvm,ishment is needless, 
I. Where the mischief is to be prevented at a cheaper rate : as by 

instruction . • . . . • '177 



CHAPTER XIV. 

OF THE PKOPORTION BETWEEN PUNISHMENTS AND OFFENCES. 



Recapitulation .... 
Four objects of punishment 

1st Object — to prevent all offences . 
2nd Object — to prevent the worst . 
3rd Object — to keep down the mitchief 
4th Object — ^to act at the least expense 
Rules of proportion between punishments and offences 

The same rules applicable to motives in general 
Rule I. — Outweigh the profit of the offence . 

Profit may be of any other kind, as well as pecuniary 

Impropriety of the notion that the punishment ought not to 

increase with the temptation 

The propriety of taking the strength of the temptation for a ground 

of abatement, no objection to this rule . 
Rule 2.— Venture more against a great offence than a smaU one 

Example. — Incendiarism and coining 
Rule 3. — Cause the least of two offences to be preferred 

Rule 4. Punish for each particle of the mischief 

Example. — In blows given, and money stolen 



178 
178 
178 
178 
178 
178 
178 
179 
179 
179 

179 

180 
181 
181 
181 
181 
181 



ContenU, xxyii 

FAGS 

Bule 5. — Punish in no degree without speekd roMon . . . i8a 

Bule 6. — Attend to circumstances xnfMeneing setmMlit^ . . i8a 

Comparative view of the above rules ..... i8a 

Into the account of the value of a punishment, must be taken its 

deficiency in point of certainty and proximity . . .182 

Also, into the account of the mischief and projit of the offence, the 

mischief and profit of other offences of the same habit . .183 

Bule 7. — Want of certainty must be made up in magnitude . .184 

Bule 8. — So also want oi proximity . . . . .184 

Bule 9. — For acts indicative of a habit, punish as for the hahU . 184 
The remaining rules are of less importance . . . .184 

Bule 10. — For the sa^e of quality^ increase in quantity .184 

Bule II. — ^Particularly for a moraZ /eMon . . . .184 

A punishment applied by way of moral Ueson, what . 184 

Example. — In simple corporal injuries . . •185 

Example. — In military laws . . . .185 

Bule 12. — Attend to circumstances which may render punishment 

unprofitable . . . . < 185 

Bule 1 3. — For simplicity's sake, small disproportions may be neglected 1 85 
Proportionality carried very far in the present work — why 1 85 
Auxiliary force of the physical, moral, and religious sanctions, not 

here allowed for — why . . . . .186 

Becapitulation . . . . . .186 

The nicety here observed vindicated from the charge of inutility . 187 



CHAPTER XV. 

OF THE PBOPERTIES TO BE GIVEN TO A LOT OF PUNISHMENT. 



Properties are to be governed by proportion . 

Property i. Variability ..... 

Property a. Equability ..... 

Punishments which are apt to be deficient in this respect 

Property 3. Commensurability to other punishments . 

How two lots of punishment may be rendered perfectly commen 

Burable ....... 

Property 4. Charaeieristicalness .... 

The mode of punishment the most eminently characteristic, is that of 

retaliation ...... 

Property 5. Exemplar ity ..... 

The most effectual way of rendering a punishment exemplary is by 

means of analogy ...... 

Property 6. Frugality ...... 

Frugality belongs in perfection to pecuniary punishment 



189 
189 
190 
191 
191 

191 
192 

19a 
193 

194 
194 
194 



xxviii Cofitents. 

PAOS 

Exemplarity said frugality in what they differ and agree . • 195 

Other properties of inferior importance . . . •195 

Property 7. Subserviency to reformation , . . .195 

— applied to offences originating in ill'ivill • . . • ^95 

— to offences originating in indolence joined to pecuniary interest . 196 
Property 8. Efficacy with respect to disablement . . .196 

— is most conspicuous in capital punishment . . . .196 
Other punishments in which it is to be found . . . • 1 97 
Property 9. Subserviency to compensation . . . •197 
Property 10. Popularity , • . . .198 

Characteristicalness renders a punishment, I. memorable: 
2, exemplary: z. popular . • . .198 

Mischiefs resulting from the unpopularity of a punishment— di«6onfen< 

among the people, and weakness in the law . . .198 

This property supposes a prejudice which the legislature ought to cure 1 99 
Property 11. Remissibility . . . . . •199 

To obtain all these properties, punishments must be mixed . . 301 

The foregoing properties recapitulated . . . .201 

Connexion of this with the ensuing chapter • • • . aoa 



CHAPTER XVI. 

DIVISION OP OFFENCES. 

§ I. Classes of Offences, 

Method pursued in the following division . . . 304 
Distinction between what are offences and what ought tohe . . 204 
No act ouyJU to be an offence but what is detrimental to the com- 
munity ........ 205 

To be so, it must be detrimental to some one or more of its members . 205 

These mskj he assignable or not ..... .205 

Persons assignahlej how . . . • ^05 

If assignable, the offender himself, or others .... 205 

Class I. Private offences ...... 205 

Class 2. Semi-public offences ...... 206 

Limits between private, semi-public, and public offences, 

are, strictly speaking, undistinguishable . . 206 

Class 3. Self -regarding offences ..... 206 

Class 4. Public offences . . . . . .207 

Class 5. ilfttZ/(/brm offences, vi2. i. OffenQeshy falsehood, 2. Offences 

against trust ... . • . • 207 

The imperfections of language an obstacle to arrangement . 207 

Irregularity of this class ..... 208 

— which could not be avoided on any other plan . . . 208 



ContenU. xxix 



§ a. Divisions and sub-divisions. 



PAOI 



Divisions of CIclu i. i — Offences against person, a — Property. 
^—BeputcUion, 4 — Condition, 5 — Person and property, 6 — 
Person and reputation ...... ao8 

In wbat manner pleasure and pain depend npon the relation 

a man bears to exterior objects .... 209 

Divisions of C2aM 3. i. Offences through oolafiii^jf . .an 

Sub-divisions of offences through calamity, dismissed . . . aia 

a. Offences of mere delinquency^ how they correspond with the divi- 
sions of private offences . . . • . . aia 
Divisions of C^8 3 coincide with those of Class I • . .aia 
Divisions of ClaM 4 ....... 213 

JExhatistive method depsated from . . . .313 

Connexion of the nine first divisions one with another . .314 

Connexion of offences against reZi^ion with the foregoing ones . 319 

Connexion of offences against the national interest in general with the 

rest . . . . . '. 231 

^ii&-dm<t07M of C^oM 5 enumerated . . . • . aai 

Divisions of offences by /a2«eAooc2 . . . . .221 

Offences by falsehood, in what they agree with one another . .221 

— in what they differ . . . . . . 222 

Sub^visions of offences hy falsehood are determined by the divisions 

of the preceding classes . . . . . .222 

Offences of this class, in some instances, change their names; in 

others, not ....... 223 

A trusty what . ...... 223 

Power and right, why no complete definition is here given 

of them ....... 224 

Offences against trusty condition, and property, why ranked under 

separate divisions . . . . . . .226 

Offences against trust — their connexion with each other • . 234 

Prodigality in trustees dismissed to Class 3 . . . . 241 

The sub'divisions of offences against trust are also determined by the 

divisions of the preceding classes . . . .241 

Connexion between offences hy falsehood and offences against trust . 242 

§ 3. Genera of Class i. 

Analysis into ^en^ra pursued- no further than Class I . . 242 

Offences against an individual may be simple in their effects or com- 
plex ........ 243 

Offences against person — their genera .... 243 

Offenoes against reputation . .246 



zzx 



CofUents* 



FAOE 

Offences againit i^rop^rfy . . . . . •347 

Payment, what ...... 348 

OfieJiCGB BigBXDBi person and reputation . . . • 353 

OfSeuceB AgdAnAi person and property , . • . '354 

Offences against condiiion — Conditions domestic or civil . •355 

JDome«<to conditions grounded on natural relationships . •355 

Eelations — tvfo result firom every two objects . .256 

Domestic relations which are purely o/* ^«^a/ iiM^iYw^ton . .258 

Offences touching the condition of a master .... 261 

Various modes of sercitude « . . . . .263 

Offences touching the eomiition of a servant .... 264 

Guardianship, what — Necessity of the institution . .266 

Duration to be given to it . . . . . 269 

Powers that may, and duties that ought to be, annexed to it . .269 

Offtnces touching the condition of a guardian . . . 2 70 

Offences touching the condition of a loarc^ . . .272 

Offences touching the condition of a parent . . '274 

Offences touching i\iQ filial condition . . . . .276 

Condition of a husband, — Powers, duties, and rights, that may be an- 
nexed to it . . . . . . . 278 

Offences touching the condition of a husband . . . .280 

O^ences touching the condition of a «7i/0 . . . .282 

Civil conditions ....... 287 



§ 4. AdvarUages of the present method. 

General idea of the method here pursued . • .296 

Its advantages ........ 299 

— I. It is convenient for the apprehension and the memory 299 

— 2. It gives room for general propositions .... 300 

— 3. It points out the reason of the law . . . .301 

— ^4. It is alike applicable to the laws of all nations * • 301 



§ 5. Characters of the five classes. 

Characters of the classes, how deducible from the above method . 302 

Characters of class i . . . . . 302 

Characters of class 2 . . . . . . 304 

Characters of class 3 . . . . . 305 

Characters of class 4 . . . . . . 306 

Characters of class 5 . . • • • • • 307 



Contents, xxxi 

CHAPTER XVII. 

OF THE LIMITS OF THE PENAL BBANCH OF JUBI8PHUDENCE. 

§ I. Limits between private Ethics and the art of Legislation, 

PAGE 

Use of thie chapter ....... 509 

Ethics in general, what . . .310 

Pnvate ethics . . . . • • . .310 

The art of government : that is, of legislation and administration . 310 
Interest! of the inferior animals improperly neglected in 

legislation ...... 310 

Alt of education . . . . •311 

Ethics exhibit the rules of, i. Prudence, 2. Pretty. 3. Beneficence 312 
Probity and beneficence how they connect with prudence . .312 

Every act which is a proper object of ethics is not of legislation . 312 
The limite between the provinces of private ethics and legislation, 

marked out by the cases unmeet for punishment • •314 

1. Neither ought to apply where punishment is groundless . .314 

2. How far private ethics can apply in the cases where punishment 

would be {ii«^oactou8 . . . . . • 3^5 

How far, where it would be unprofitable . . . •315 

Which it may be, i. Although confined to the guilty . •316 

3. By enveloping the innocent . .318 

Legislation how far necessary fDr the enforcement of the dictates of 

prudence ........ 319 

— Apt to go too far in this respect . . . . .320 

— Particularly in matters of reZi^n . . . . .320 

— How far necessary for the enforcement of the dictates of probity . 321 

— of the dictates of &eMe/tcene€ . . . .322 
Difference between private ethics and the art of legislation recapitu- 
lated . . . . . . . .333 



§ 2. Jurisprudence^ its branches. 

Jurisprudence, expository — censorial . . . . '323 

Expository jurisprudence, authoritative — unauthoritative . . 324 

Sources of the distinctions yet remaining .... 324 
Jurisprudence, local — universal . . . . .3^5 

— internal and international , . . . .326 

Internal jurisprudence, national and provincial, local or particular . 327 
Jurisprudence, ancient — Zmny . . . , .328 

Jurisprudence, statutory — customary . . . . * 3^9 

Jurisprudence, dvU — penal — criminal .... 329 

Question, concerning the distinction between the civil branch and the 

penal, stated . . . . . . . 329 



xxxii Contents. 

FAGB 

I. Occasion and purpose of this concluding note . . 330 

II. By a law here is not meant a statute . . • 330 

III. Every law is either a commandf or a revocation of one . 330 

IV. A declaratory law is not, properly speaking, a law . 330 
V. Every coemi70 law creates an offence . . .33© 

VI. A law creating an offence, and one appointing pwiUhment, 

are diBtinct laws . . . . •331 

YII. A discoercive law can have no punitory one appertaining to 

it but through the intervention of a coercive one . 331 

VIII. But a punitory law involves the simply imperative one it 

belongs to ...... 331 

IX. The simply imperative one might therefore be spared, but 

for its expository matter . . . • 33^ 

X. ^a^ure of such expository matter . . • 33' 

XI. The vastness of its comparative bulk is not peculiar to 

legislative commands ..... 33a 

XII. The same mass of expository matter may serve in common 

for many laws ...... 33a 

XIII. The imperative character essential to law, is apt to be con- 

cealed in and by expository matter . . 33a 

XIV. The concealment is favoured by the multitude of indirect 

forms in which imperative matter, is capable of being 

couched ....... 33a 

XV. Number and nature of the laws in a code, how determined. 333 

XVI. General idea of the limits between a civil and a penal code 333 

XVII. Contents of a civil code . . . . .333 

XVIII. Contents of a |76na 2 code ..... 333 

XIX. In the Code Frederic the imperative character is almost 

lost in the expository matter .... 333 

XX. So in the Roman law ..... 334 

XXI. In the barbarian codes it stands conspicuous . . 334 

XXII. Constitutional code, its connexion with the two others . 334 

XXIII. Thus the matter of one law may be divided among all 

three codes ...... 334 

XXIV. Expository matter, a great quantity of it exists everywhere, 

in no other form than that of common or judiciary law 33^ 
XXV. Hence the deplorable state of the science of legislation, 

considered in respect of its form . . 335 

XXVI. Occasions affording an exemplification of the difficulty as 
well as importance of this branch of science; — attempts 

to limit the powers of supreme representative legislatures 3 35 

XXYll. "Example : American declarations qf lighiM , • . 335 



AN INTRODUCTION 



TO TBI 



PRINCIPLES OF MORALS AND LEGISLATION. 



CHAPTER I. 

OF THE PRINCIPLE OP UTILITY. 

I.|xTatu^ lias placed mankind under the goveinaiioe of two Mankind / 
sovereign masters, yain and pfeawtire. It is for them alone to ETiSinand 
point oqt ^lu^t we ought to do, as well as to determine what we ^ *"™^ 
shall doT On the one hand the standard ef right and wrong, on 
the other the chain of causes and effects, are fastened to their 
throne. They govern us in all we do, in all we say, in all we 
think: every effort we can make to throw off our subjection, will 
serve but to demonstrate and confirm it. In words a man may 
pretend to abjure their empire : but in reality he will remain 
subject to it all the while. Th e Tyrincivh of utHitii ^ recognises 

1 Note by the Author, July 1822. 

To this denomination has of late been added, or subetituted, the greakst 
happiness 01 greatest fdiciiy principle : this for shortness, instead of saying 
at length thai principle which states the greatest happiness of all those 
whose interest is in question, as being the right and proper, and only right 
and proper and universally desirable, end of humanaotion: of humanaction 
in every situation, and in particular in that of a functionary or set of func- 
tionaries exercising the powers of Government. The word tUUity does not 
so clearly point to the ideas of pleasure and pain as the words happiness and 
felicity do : nor does it lead us to the consideration of the nuni>er, of the 
interests affected; to the number, as being the circumstance, which contri- 
butes, in the largest proportion, to the formation of the standard here in 
question ; the standard ofrigM and wrong, by which alone the propriety of 
human conduct, in every situation, can with propriety be tried. This want 
of a sufficiently manifest connexion between the ideas of happiness and 
pleaswe on the one hand, and the idea of utUity on the other, I have every 
now and thenf ound operating, and with but too much efficiency, as a bar to 
the acceptance, that might otherwise have been given, to tins principle. 

BfiNTHAM -Q 
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this subjection, and assumes it for the foundation of that syBtem, 
the obiect of which is to rear th e fab ric of felicity by the hands 
of reason and of law. Systems which attempt to question it, 
deal in sounds instead of sense, in caprice instead of reason, Id 
darkness instead of light. 

But enough of metaphor and declamation : it is not by such 
means that moral science is to be improved. 

II. The principle of utility is the foundation of the present 
work : it will be proper therefore at the outset to give^an ex- 
plicit and determinate account of what is meant by it. ^y the 
trindpi^ of principle ^ of utility is meant that principle which approves or 
disapproves of every action whatsoever, according to the jtgni 
dency which it appears to have to augment or d iminish the 
happmess of the party whose interest is in questia n/y or, what is 
the same thing in other words, to promote or to oppose^hat 
happiness. I say of every action whatsoever ; and therefore not 
only of ever y action of a private individual, but of every measuie 
of government. " ^" 

HI. By utility is meant that property in any object, whereby 
it tends to produce benefit, advantage, pleasure, good, or happi- 
ness, (all this in the present case comes to the same thing) oi' 
(what comes again to the same thing) to prevent the happening 
of mischief, pain, evil, or unhappiness to the party whose interest 
is considered : \if that party be the community in gener al then. 
the happin ess of ^ec^omimity^if a particular individual^then 
the happiness of that mdividual.1 
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^ TKe word prmciple is derived from the Latin prinoiphim: which seems 
to be compounded of the two words primus, jQrs^ or chief, and dpium, 
a termination which seems to be derived from eojm), to take, as in manci- 
piufOf municipium; to which ore analogous, auups, forceps, and others. It 
is a term of very vague and very extensive signification : it is applied to 
any thing which is conceived to serve as a foundation or beginning to any 
series of operations : in some cases, of physical operations ; but of mentaJ 
operations in the present case. 

The principle here in question may be taken for an act of the mind ; a 
sentiment ; a sentiment of approbation ; a sentiment which, when applied 
to an action, approves of its utility, as ^that quality of it by which the 
measure of approbation or disapprobation bestowed upon it ought to be 
governed. 
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IV. The interest of the community is one of the most general interott of 

_ . ^ tflte oommu- 

expressions that can occur in the phraseology of morals : nooity.wiiat 
wonder that the meaning of it is often lost. When it has a 
meaning, it is this. The community is a fictitious body, com- 
posed of the individual persons who are considered as consti- 
tuting as it were its members, QThe interest of the community 
then is, what ? — the sum of the interests of the several members 
who compose it!t 

V. It is in vain to talk of the interest of the community, 
without understanding what is the interest of the individual \ 
A thing is said to promote the interest, or to he for the interest, 
of an individual, when it tends to add to the sum total of his 
pleasures : or, what comes to the same thi&g, to diminish the 
sum total of his pains. 

VI.^^ action then may be said to be conformable to the An action 
principle of utility, or, for shortness sake, to utility, (meaning to tiwwinM^ 
with respect to the community at large) when the tendency it u^fwhat/'-^f^ 
has to augment the happiness of the community is greater than 
any it has to diminish itj 

Vn. A measure of government (which is but a particular A measureof 
kind of action, performed by a particular person or persons) may oonibrmabie 
be said to be conformable to or dictated by the principle ofci>teo?SSl 
utility, when in like manner the tendency which it has to aug- ^' ^ * y 
ment the happiness of the community is greater than any which v/ 

it has to diminish it. 

VIII. When an action, or in particular a measure of govern- Laws or die- 
ment, is supposed by a man to be conformable to the principle uiy, what. " 
of utility, it may be convenient, for the purposes of discourse, to 
imagine a kind of law or dictate, called a law or dictate of 
utility : and to speak of the action in question, as being con- 
formable to such law or dictate. 

IX. A man may be said to be a partizan of the principle of Apartizanof ^ 
utility, when the approbation or disapprobation he annexes toof utuity,^/ 
any action, or to any measure, is determined by and proportioned ^ ^ /\ 

^ Interest is one of those words, which not haying any superior genus, 
oannot in the ordinary way be defined. 

B 2 
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to the tendency which he conceives it to have to augment or to 

diminish the happiness of the community : or in other words, to 

its conformity or unconformity to the laws or dictates of utility. 

Ought, X. Of an action that is conformable to the principle of utility 

right and' one may always say either that it is one that ought .to be done, 

how-to be* or at least that it is not one that ought not to be done. One 

* may say also, that it is right it should be done ; at least that it 

is not wrong it should be done : that it is a right action ; at 

least that it is not a wrong action. When thus interpreted, the 

words (mght, and right and ivrong, and others of that stamp, 

/- have a meaning : when otherwise, they have none. 

/ To prove the /Sl. Has the rectitude of this principle been ever formally 

1 this princi- ^ontested ? It should seem that it had^by those who have not 

uimeces^Tj/known what they have been meaning. \la it susceptible of any 

r^iel°^'^^^direct proof ? it should seem not : for that which is used to 

prove every thing else, cannot itself be proved: a chain of proofe 

C^'must have their commencement somewhere . To give such proof 
is as impossible as it is needless^ 
ithassei- ' XII. Not that there is or ever has been that human creature 
ever,' aa yet breathing, however stupid or perverse, who has not on many, 
sistentiy perhaps on most occasions of his Hfe, deferred to it. By the 
pursue . natural constitution of the human frame, on most occasions of 
their lives men in general embrace this principle, without think- 
ing of it : if not for the ordering of their own actions, yet for 
the trjmig of their own actions, as well as of those of other men. 
There have been, at the same time, not many, perhaps, even of 
the most intelUgent, who have been disposed to embrace it purely 
and without reserve. There are even few who have not taken 
some occasion or other to quarrel with it, either on account of 
their not understanding always how to apply it, or on account of 
some prejudice or other which they were afraid to examine into, 
or could not bear to part with. For such is the stufi that man 
\ is made of : in principle and in practice, in a right track and in 
f a wrong one, the rarest of all human quahties is consistency. 

It can never XIII. Whenaman attempts to combat the principle of utility , 

enSycom- it is with reasons drawn, without his being aware of it, fro m 
^^^^ _________ , — , 
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that very principle itself \ His arguments, if they prove any 
thing, prove not that the principle is wrong, but that, according 
to the appHcations he supposes to be made of it, it is misapplied. 
Is it possible for a man to move the earth ? Yes ; but he must 
first find out another earth to stand upon. 

XIV. To disprove the propriety of it by arguments is ii^^'^tofOT ^ 

^ 'The principle of utility, (I have heard it said) is a dangerous principle: 
it is dangerous on certain occasions to consult it.' This is as much as to 
say, what ? that it is not consonant to utility, to consult utility : in short, 
that it is not consulting it, to consult it. 

Addition by the Author, July 1822. 

Not long after the publication of the Fragment on Government, anno 
I776,inwluch,in the character of an all-comprehensive and all-commanding 
principle, the principle of viilUy was brought to view, one person by whom 
observation to the above effect was made was Alexander Wedderburn, at 
that time Attorney or Solicitor Greneral, afterwards successively Chief Jus- 
tice of the Common Pleas, and Chancellor of England, under the successive 
titles of Lord Loughborough and Earl of Rosslyn. It was made — not 
indeed in my hearing, but in the hearing of. a person by whom it was 
almost immediately communicated to me^ go far from being self -contra- 
dictory, it was a shrewd and perfectly frue one. By that distinguished 
functionary, the state of the Government was thoroughly understood : by 
the obscure individual, at that time not so much as supposed to be so : hw 
disquisitions had not been as yet applied, with any thing like a comprehen- 
sive view, to the field of Constitutional Law, nor therefore to those features 
of the English Government, by which the greatest happiness of the ruling 
one with or without that of a favoured few, are now so plainly seen to be 
the only ends to which the course of it has at any time been directed. The 
princii^eoftUilitywMAn appeUative,at that time employed — employed by 
me, as it had been by others, to designate that which, in a more perspicuous 
and instructive manner, mav. as above, be desi^ated by the name of the 
greatest happiness principle.\Thls principle (said Wedderbum) is a dan- 
gerous one.' Saying so, he said that which, to a certain extent, is strictly 
true : a principle, which lays down, as the only rigJU and justifiable end of 
Government, the greatest liappiness of the greatest number — how can it be 
denied to be a dangerous one 7 dangerous it unquestionably is, to every 
government which has for its actual end or object, the greatest happiness 
of a certain one, with or without the addition of some comparatively small 
number of others, whom it is matter of pleasure or accommodation to him 
to admit, each of them, to a share in the concern, on the footing of so 
many junior partners. Dangerous it therefore really was, to the interest — 
the sinister interest — of all those functionaries, mmself included, whose 
interest it was, to maximize delay, vexation, and expense, in judicial and 
other modes of procedure, for the sake of the profit, extractible out of the 
expense. In a Government which had for its end in view the greatest 
happiness of the greatest number, Alexander Wedderbum might have been 
Attorney General and then Chancellor: but he would not have been 
Attorney General with £i5,chx) a year, nor Chancellor, with a peerage with 
a veto upon all justice, with £25,000 a year, and with 500 sinecures alThis 
dispofsal, under the name of Ecclesiastical Benefices, besides et cceteras^ 

1 
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surmoanting possible ; but, from the causes that have been mentioned, or 
fSriw" ^om some confused or partial view of it, a man may happen to 
entertained be disposed not to relish it. Where this is the case, if he thinks 
^ ' * the settling of his opinions on such a subject worth the trouble, 

let him take the following steps, and at length, perhaps, he may 

come to reconcile himself to it. 

1. Let him settle with himself, whether he would wish to 
discard this principle altogether ; if so, let him consider what it 
is that all his reasonings (in matters of politics especiaUy) can 
amount to ? 

2. If he would, let him settle with himself, whether he would 
judge and act without any principle, or whether there is any 
other he would judge and act by ? 

3. If there be, let him examine and satisfy himself whether 
the principle he thinks he has found is really any separate in- 
telligible principle ; or whether it be not a mere principle in 
words, a kind of phrase, which at bottom expresses neither more 
nor less than the mere averment of his own unfounded senti- 
ments ; that is, what in another person he might be apt to call 
caprice ? 

4. If he is inclined to think that his own approbation or dis- 
approbation, annexed to the idea of an act, without any regard 
to its consequences, is a suflGicient foundation for him to judge 
and act upon, let him ask himself whether his sentiment is to be 
a standard of right and wrong, with respect to every other man, 
or whether every man's sentiment has the same privilege of 
being a standard to itself ? 

5. In the first case, let him ask himself whether his principle 
is not despotical, and hostile to all the rest of human race ? 

6. In the second case, whether it is not anarchial, and whether 
at this rate there are not as many different standards of right 
and wrong as there are men % and whether even to the same 
man, the same thing, which is right to-day, may not (without the 
least change in its nature) be wrong to-morrow % and whether 
the same thing is not right and wrong in the same place at the 
same time ? and in either case, whether all argument is not at 
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an end ? and whether, when two men have said, * I like this,' 
and * I don't like it,' they can (upon such a principle) have any 
thing more to say ? 

7. If he should have said to himself. No : for that the senti- 
ment which he proposes as a standard must be grounded on 
reflection, let him say on what particulars the reflection is to 
turn ? if on particulars having relation to the utility of the act, 
then let him say whether this is not desertixiff his own principle, 
and borrowing assistance from that very one in opposition to 
which he sets it up : or if not on those particulars, on what 
other particulars 1 

8. If he should be for compounding the matter, and adopting 
his own principle in part, and the principle of utility in part, let 
him say how far he will adopt it ? 

9. When he has settled with himself where he will stop, then 
let him ask himself how he justifies to himself the adopting it so 
far 1 and why he will not adopt it any farther ? 

10. Admitting any other principle than the principle of utiUty 
to be a right principle, a principle that it is right for a man to 
pursue ; admitting (what is not true) that the word right can 
have a meaning without reference to utility, let him say whether 
there is any such thing as a motive that a man can have to 
pursue the dictates of it : if there is, let him say what that 
motive is, and how it is to be distinguished from those which 
enforce the dictates of utility : if not, then lastly let him say 
what it is this other principle can be good for ? 
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All other I. If the principle of utility be a right principle to be governed 
than that of by, and that in all cases, it follows from what has been just 
be wrong, observed, that whatever principle differs from it in any case 
must necessarily be a wrong one. To prove any other principle, 
therefore, to be a wrong one, there needs no more than just to 
show it to be what it is, a principle of which the dictates are in 
some point or other different from those of the principle of 
utility : to state it is to confute it. 

II. A principle may be different from that of utility in two 
ways : I. By being constantly opposed to it : this is the case 
with a principle which may be termed the principle of asceti- 
cism \ 2. By being sometimes opposed to it, and sometimes 

^ Ascetic is a term that has been sometimes applied to Monks. It comes 
from a Greek word which signifies eosercise. The practices by which Monks 
sought to distinguish themselves from other men were called their Exer- 
cises. These exercises consisted in so many contrivances they had for 
tormenting themselves. By this they thought to ingratiate themselves 
with the Deity. For the Deity, said they, is a Being of infinite benevo- 
lence : now a Being of the most ordinary benevolence is pleased to see 
others make themselves as happy as they can: therefore to make ourselves 
as imhappy as we can is the way to please the Deity. If any body asked 
them, what motive they could find for doing all this? Oh ! said they, you 
are not to imagine that we are punishing ourselves for nothing : we know 
very well what we are about. You are to know, that for every grain of 
pain it costs us now, we are to have a hundred grains of pleasure by and by. 
The case is, that God loves to see us torment ourselves at present : indeed 
he has as good as told us so. But this is done only to try us, in order just 
to see how we should behave : which it is plain he could not know, without 
making the experiment. Now then, from the satisfaction it gives biin to 
see us make ourselves as unhappy as we can make ourselves in this present 
life, we have a sure proof of the satisfaction it will give him to see us as 
happy as he can make us in a life to come. 
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not, as it may happen : this is the case with another, which may 



X 



be termed the principle of symjHXthy and antijHXthy. 

III. By the principle of asceticism I mean that principle, Principle of 
which, like the principle of utility, approves or disapproves of what! 
any action, according to the tendency which it appears to have 

to augment or diminish the happiness of the party whc«^e in- 
terest is in question ; but in an inverse manner : approving of 
actions in as far as they tend to diminish his happiness ; dis- 
approving of them in as far as they tend to augment it. 

IV. It is evident that any one who reprobates any the least Apartizanof 
particle of pleasure, as such, from whatever source derived, is of aJcetiu*'' ^ 
pro tanto a partizan of the principle of asceticism. It is only °"™' ^ °* 
upon that principle, and not from the principle of utiHty, that 

the most abominable pleasure which the vilest of malefactors 
ever reaped from his crime would be to be reprobated, if it stood 
alone. The case is, that it never does stand alone ; but is neces- 
sarily followed by such a quantity of pain (or, what comes to the 
same thing, such a chance for a certain quantity of pain) that 
the pleasure in comparison of it, is as nothing : and this is the 
true and sole, but perfectly sufficient, reason for making it a 
ground for punishment. 

V. There are two classes of men of very different complexions, Thisprin- 
by whom the principle of asceticism appears to have been em-h/somea 
braced ; the one a set of morahsts, the other a set of reKgion-Sij,iJ!^ther8 
ists. Different accordingly have been the motives which appear Srij^*^"* 
to have recommended it to the notice of these different parti^ 

Hope, that is the prospect of pleasure, seems to have animated 
the former : hope, the aliment of philosophic pride : the hope of 
honour and reputation at the hands of men. Fear, that is the 
prospect of pain, the latter : fear, the offspring of superstitious 
fancy : the fear of future punishment at the hands of a splen- 
etic and revengeful Deity. I say in this case fear : for of the 
invisible future, fear is more powerful than hope. These cir- 
cumstances characterize the two different parties among the 
partizans of the principle of asceticism ; the parties and their 
motives different, the principle the same. 
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It has been VI. The religious party, however, appear to have carried it 
th^by ^he farther than the philosophical: they have actedmore consistently 
parS°^n and less wisely. The philosophical party have scarcely gone 
TOphicS. ^ farther than to reprobate pleasure : the religious party have fre- 
quently gone so far as to make it a matter of merit and of duty 
to court pain. The philosophical party have hardly gone farther 
than the making pain a matter of indifference. It is no evil, 
they have said : they have not said, it is a good. They have not 
so much as reprobated all pleasure in the lump. They have 
discarded only what they have called the gross ; that is, such 
as are organical, or of which the origin is easily traced up to 
such as are organical : t hey have even ch eris hed and magm fied 
/ the refined . Yet this, however^oTSSeFTHSname oi pleasure : 
/ to cleanse itself from the sordes of its impure original, it was 
I necessary it should change itsname : the honourable, theglorious, 
I the reputable, the becoming, the honestum, the decorum^ it was 
s^\ to be called : in short, any thing but pleasure. 
The phUo- VII. From these two sources have flowed the doctrines from 
^(^of it which the sentiments of the bulk of mankind have all along re- 
xDMt influ- ceived a tincture of this principle ; some from the philosophical, 
penonfof^ some from the religious, some from both. Men of education 
theroU^ousHiore frequently from the philosophical, as more suited to the 
^ar.*^® elevation of their sentiments : the vulgar more frequently from 
the superstitious, as more suited to the narrowness of their in- 
tellect, undilated by knowledge : and to the abjectness of their 
condition, continually open to the attacks of fear. The tinctures, 
however, derived from the two sources, would naturally inter- 
mingle, insomuch that a man would not always know by which 
of them he was most influenced : and they would often serve to 
corroborate and enUven one another. It was tju^ conformity 
that made a kind of alliance between parties of a complexion 
otherwise so dissimilar: and disposed them to unite upon various 
occasions against the common enemy, the partizan of the prin: 
ciple of utihty, whom they joined in branding with the odious 
name of Epicurean. 
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VIII. The prinniplft x>f aaceticifim, however, with whatever The prind-. 
warmth it may have been embraced by its partizana as a rule of clsm ^S^^ 
private conduct, seems not to have been carried to any consider- ^^^^p- 
able length, when applied to the business of government. In a StSfir'mrt^ 
few instances it has been carried a little way by the philosophical JSm S' " 
party: witness the Spartan regimen. Though then, perhaps, it SSafc"' 
maybe considered as having been a measure of security : and an 
application, though a precipitate and perverse application, of the 
principle of utility. Scarcely in any instances, to any consider- 
able length, by the religious : for the various monastic orders, 
and the societies of the Quakers, Dumplers, Moravians, andother 
religionists, have been free societies, whose regimen no man has 
been astricted to without the intervention of his own consent 
Whatever merit a man may have thought there would be ; 
making himself miserable, no such notion seems ever to have! 
occurred to any of them, that it may be a merit, much less i 
duty, to make others miserable: although it should seem, ih 
a certain quantity of misery were a thing so desirable, it woil 
not matter much whether it were brought by each man upon 
himself, or by one man upon another. It is true, that from the 
same source from whence, among the religionists, the attachment 
to the principle of asceticism took its rise, flowed other doctrines 
and practices, from which misery in abundance was produced in 
one man by the instrumentality of another : witness the holy 
wars, and the persecutions for religion. But the passion for 
producing misery in these cases proceeded upon some special 
ground : the exercise of it was confined to persons of particular 
descriptions : they were tormented, not as men, but as heretics 
and infidels. To have inflicted the same miseries on their fellow- 
believers and fellow-sectaries, would have been as blameable in 
the eyes even of these rehgionists, as in those of a partizan of 
the principle of utility. For a man to give himself a certain 
nuDfiber of stripes was indeed meritorious: but to give the same 
number of stripes to another man, not consenting, would have 
been a sin. We read of saints, who for the good of their souls, 
and the mortification of their bodies, have voluntarily yielded 
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themselves a prey to vermin : but though many persons of this 
class have wielded the reins of empire, we read of none who 
have set themselves to work, and made laws on purpose, with a 
view of stocking the body politic with the breed of highwaymen, 
housebreakers, or incendiaries. If at any time they have suffered 
the nation to be preyed upon by swarms of idle pensioners, or 
useless placemen, it has rather been from negligence and im- 
becility, thanfrom any settled planfor oppressing and plundering 
of the people. If at any time they have sapped the sources of 
national wealth, by cramping commerce, and driving the inhabi- 
tants into emigration, it has been with other views, and in pur- 
suit of other ends. If they have declaimed against the pursuit 
of pleasure, and the use of wealth, they have commonly stopped 
at declamation : they have not, like Lycurgus, made express 
ordinances for the purpose of banishing the precious metals. If 
they have established idleness by a law, it has been not because 
idleness, the mother of vice and misery, is itself a virtue, but 
because idleness (say they) is the road to holiness. If under the 
notion of fasting, they have joined in the plan of confining their 
subjects to a diet, thought by some to be of the most nourishing 
and proKfic nature, it has been not for the sake of making them 
tributaries to the nations by whom that diet was to be supplied, 
but for the sake of manifesting their own power, and exercising 
the obedience of the people. If they have established, or suffered 
to be established, punishments for the breach of celibacy, they 
have done no more than comply with the petitions of those 
deluded rigorists, who, dupes to the ambitious and deep-laid 
policy of their rulers, first laid themselves under that idle obliga- 
tion by a vow. 
The prin- IX. The principle of asceticism seems originally to have been 

cipleofasce- . .-., , \ \ » •■« 

ticism, in its the revene of certam hasty speculators, who having perceived, 

but that of or fancied, that certain pleasures, when reaped in certain cir- 

a^Scif"^ cumstances, have, at the long run, been attended with pains more 

y than equivalent to them, took occasion to quarrel with every 

/\ thing that offered itself under the name of pleasure. Having 

then got thus far, and having forgot the point which they set out 
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from, they pushed on, and went so much further as to think it 
meritorious to fall in love with pain. Even this, we see, is at 
bottom but the principle of utility misapplied. 

X. The principle of utility is capable of being consistently it can never 
pursued ; and it is but tautology to say, that the more con- entirpur- 
sistently it is pursued, the better it must ever be for humcyi- 

kind. The principle of asceticism never was, nor ever can ffiP 
consistently pursued by any living creature. Let but one tenth 
part of the inhabitants of this earth pursue it consistently, and 
in a day's time they will have turned it into a hell. 

XI. Among principles adverse^ to that of utiUty, that which The prin- 

ciple (rfiym- 

^ The following Note was first printed in January 1789. 

It ought rather to have been styled, more extensively, the pinciple of 
caprice. Where it applies to the choice of actions to be marked out for 
injunction or prohibition, for reward or punishment, (to stand, in a word, 
as subjects for dtligaJtiona to be imposed,) it may indeed with propriety be 
termed, as in the t^zt^ the principle of sympathy and arUipathy, But this 
appellative does not so well apply to it, when occupied in the choice of the 
events which are to serve as sources of tiUe with respect to rights : where 
the actions prohibited and allowed the obligations and rights, being already 
fixed, the only question is, under what circumstances a man is to be in- 
vested with tn^ one orsubjected to theother? from what incidents occasion 
is to be taken to invest a man, or to refuse to invest him, with the one, or 
to subject him to the other? In this latter case it may more appositely be 
characterized by the name of the pharUastic principle. Sympathv and 
antipathy are affections of the sensible faculty. But the choice of tiUes 
with respect to rights, especially with respect to proprietary rights, upon 
grounds unconnected with utility, has been in many instances the work, 
not of the affections but of the imagination. 

When, in justification of an article of English Common Law, calling 
uncles to succeed in certain cases in preference to fathers. Lord Coke pro- 
duced a sort of ponderosity he had discovered in rights, disqualifying them 
from ascending in a straight line, it was not that he loved uncles particu- 
larly, or hated fathers, but because the analogy, such as it was, was what 
his imagination presented him with, instead of a reason, and because, to a 
judgment unobservant of the standard of utility, or unacquainted with the 
art of consulting it^ where affection is out of the way, imagination is the 
only guide. 

When I know not what ingenious grammarian invented the proposition 
Ddegaius non potest delegare, to serve as a rule of law, it was not surely 
that he had any antipathy to delegates of the second order, or that it was 
any pleasure to him to think of the ruin which, for want of a manager at 
home, may bef al the affairs of a traveller, whom an unforeseen accident 
has deprived of the object of his choice : it was, that the incongruity, of 
giving the same law to objects so contrasted as active and passive are, was 
not to be surmounted, and that -aJtus chimes, as well as it contrasts, with 
-one 
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pathy and at this day seems to liave most influence in matters of govem- 
wiuSf ^' ment, is wliat may be called the principle of sympathy and an- 

When that inexorable manm, (of which the dominion is no more to be 
defined, than the date of its birth, or the name of its father, is to be found, ) 
was imported from England for the government of Bengid, and the whole 
fabric of judicature was crushed by the thunders of ex pMt facto justioe, it 
^nas not surely that the prospect of a blameless magistracy perishhig in 
prison afforded any enjoyment to the unofifended authors of their misery ; 
but that the music of the maxim, absorbing the whole imagination, had 
drowned the cries of humanity alonff with the dictates of common sense K 
Fiat JustUia, mat ecdurn^ says another mudm, as full of eztrayaganoe as 
it is of harmony : Go heaven to wreck — so justioe be but done : — and what 
is the ruin of kingdoms, in comparison of the wreck of heaven? 

So again, when the Prussian chancellor, inspired with the wisdom of I 
know not what Roman sage, proclaimed in good Latin, for the edification 
of German ears, ServUus aervikUis non dahur, [Cod. Fred. tom. ii par. 2. 
liv. 2. tit. z. $ 6. p. 308.] it was not that he had conceived any aversion to 
the life-holder who, during the continuance of his term, should wish to 
gratify a neighbour with a right of way or water, or to the neighbour who 
should wish to accept of the indulgence ; but that, to a jurisprudential ear, 
'tiu 'tutu sound little less melodious than -ahu -are. Whether the melody 
of the maxim was the real reason of the rule, is not left open to dispute : 
for it is ushered in by the conjunction quia, reason's appointed hwbinger: 
quia Hfvitua servitutis non dtUur. 

Neither would equal melody have been produced, nor indeed conld 
similar melody have been called for, in either of these instances, by the 
opposite provision : it is only when thev are opposed to general rules, and 
not when by their conformity they are absorbed in them, thatmoie specifio 
ones can obtain a separate existence. Ddeffaku potest ddegare, ana iSer- 
vituu servitutis datur, provisions akeady included under the general adop- 
tion of contracts, would have been as unnecessary to the apprehensiiMn and 
the memory, as, in comparison of their energetio negatives, they are insipid 
to the ear. 

Were the inquiry diligently made, it would be found that the goddess of 

^ 1 Additional Note by th* Author, July 183a. 

Add, and that Um bad qritem, of Bfahometan and other native law waa to be put doim 
at all events, to make way for the inapplicable and still more misehieTous qrstem of English 
Judge-made law, and, by the hand of his aocomplioe Hastings, was to be pot into the poeket 
of Impey— Importer of this instrument of subveisioB, £8,000 a-year eontnuy to law, in 
addition to the £8>ooo a-year lavished upon him, with the customary profiision, by the hand 
of law.— See the Account of this transaction in MUfs Briitth India. 

To this Governor a statue is erecting by a vote of Bast India THrectors and Proprietors : 
on it should be Inscribed— I«< U but put «NMMy into ovr pocMa, no tfrcamg teoJIaifUiUmt 
to U vwnh^pped ^ ut. 

To this statue of the Arch-maleflMtor should be added, for a companion, that of the loi^g. 
robed acoompUoe : the one losing the bribe in the hand of the other. The hundred millions 
of plundered and oppreeied ffindoos and BfahosMtans pay for the one t a Westminster 
Hall subscription might pay for the other. 

What they have done for Ireland with her seven millions of souls, the authorised deniers 
and perverters of Justice have done for Hindostan with her hundred mllUons. . In this there is 
nothuig wonderfuL The wonder i»-^hat,imder such institutions, men, though in ever such 
■maD number, should be found, whom the view of the Injustices which, by Bng^Uh Judge- 
made law, fhsy are oompdled to commit, and the miseries th^ are thus conwelled to pro- 
duce, deprive of health and rest. Witness the Letter of an English Hindostan Judge, Sept. z, 
z8zo, which lies before me. I will not make so cruel a requital for his honesty, as to put his 
name in print : indeed the House of Commons' Documents already published leave little 
need of it. 
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tipathy . By the principle of sympathy and antipathy, I mean 
that principle which approves or disapproves of certain actions, 

hannony has exercised mare influenoe, however latent, over the dispensa- 
tions of Themis, than her most diligent historiographers, or even her most 
passionate pane^iyrists, seem to have been aware of. Every one knows, 
how, by the ministry of Orpheus, it was she who first collected the sons of 
men beneath the shadow of the sceptre : yet, in the midst of continual 
eiiperience, men seem yet to learn, with what successfal diligence she has 
laboured to guide it in its course. Every one knows, that measured num- 
bers were the language of the infancy of law : none seem to have observed, 
with what imperious sway they have governed hermaturer age. In English 
jurisprudence in particular, the connexion betwixt law and music, however 
less perceived than in Spiurtan legislation, is not perhaps less real nor less 
close. The music of the Office, tiiough not of the same kind, is not less 
musical in its kind, than the music of uie Theatre ; that which hardens the 
heart, than that which softens it : — sostenutos as long, cadences as sono- 
rous ; and those governed by rules, though not yet promulgated, not less 
determinate. Search indictments, pleadings, proceedings in chancery, con- 
veyances : whatever trespasses you may find against truth or common sense, 
you will find none against the laws of harmony. The English Liturgy, 
justly as this quality has been extoUed in that sacred office, possesses not 
a greater measure 01 it, than is commonly to be found in an ikiglish Act of 
Parliament. Dignity, simplicity, brevity, precision, inteUigibiUty, possi- 
bility of being retained or so much as apprehended, every thing yields to 
Harmony. Volumes might be filled, shelves loaded, with the sacrifices 
that are made to this insatiate power. Expletives, her ministers in Grecian 
poetry are not less busy, though in different shape and bulk, in English 
legislation : in the former, they are monosyllables ^ : in the latter, they are 
wholeiines •. 

To return to the principle ofaympathy and antipathy : a term preferred 
at firsts on account of its impartiality, to the principle of eapruse. The 
choice of an appellative, in the above respects too narrow, was owing to my 
not having, at that time, extended my views over the civil branch of law, 
any otherwise than as I had found it inseparably involved in the penaL 
But when we come to the former branch, we shall see the phantasiic prin- 
ciple making at least as great a figure there, as the principle of sympathy 
and antipathy in the latter. 

In the days of Lord Coke, the light of utility can scarcely be said to have 
as yet shone upon the face of Common Law. If a faint ra;f of it, under the 
name of the argumentum db ineonvenienti, is to be found in a list of about 
twenty topics exhibited by that great lawyer as the co-ordinate leaders of 
that all-perfect system, the admission, so circumstanced, i^ as sure a proof 
of neglect, as, to the statues of Brutus and Oassius, exclusion was a cause 
of nc(^ice. It stands, neither in the front, nor in the rear, nor in any post of 
honour ; but huddled in towiurds the middle, without the smallest mark of 
preference. [Coke, Littleton, 11. a.] Nor is this Latin inconvenience by 
any means the same thing with the English one. It stands distinguishea 
from mischi^: and because by the vulgar it is taken for sometlmig less 
bad, it is given by the learned as something worse. The law pr^ers a 

8 And IM it further enacted by the authority aforesaid, that— Provided always, and it 
is hereby further enacted and declared that— dec &c. 
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not on account of tlieir tending to augment the liappiness, nor 

yet on account of tlieir tending to diminisli the happiness of the 

party whose interest is in question, but merely because a man 

finds himself disposed to approve or disapprove of them: holding 

up that approbation or disapprobation as a sufficient reason for 

itself, and disclaiming the necessity of looking out for any ex- 

^y trinsic ground. Thus far in the general department of morals : 

' and in the particular department of politics, measuring out the 

quantum (as well as determining the ground) of punishment, by 

the degree of the disapprobation. 

^^l* ^.^' XII. It is manifest, that this is rather a principle in name 

rather the , . ,. . . . . . . , r . ti^ 

negation of than m reauty : it is not a positive principle of itself, so much 

allpnnciple, *'_ _ ... , . #t, .., 

than any as a term employed to sigmfy the negation of all pnnciple. 
tivei What one expects to find in a principle is something that points 

out some external consideration, as a means of warranting and 
guiding the internal sentiments of approbation and disapproba- 
tion : this expectation is but ill fulfilled by a proposition, which 
4oes neither more nor less than hold up each of those sentiments 
p a ground and standard for itself. 
Sentiments / XIII. In looking over the catalogue of human actions (says 
of t^^ja partizan of this principle) in order to determine which of them 
SShy! ^ f are to be marked with the seal of disapprobation, you need but 
to take counsel of your own feelings : whatever you find in your- 
self a propensity to condemn, is wrong for that very reason. For 
♦ ^ the same reason it is also meet for punishment : in what pro- 
y\ portion it is adverse to utility, or whether it be adverse to utility 
• at all, is a matter that makes no difference. In that same propor- . 
\ tion also is it meet for punishment : if you hate much, punish 

mischief to an inconvenience^ says an admired mazimy and the more ad- 
mired, because as nothing is expressed by it, the more is supposed to be 
understood. 

Not that there is any avowed, much less a constant opposition, between 
the prescriptions of utility and the operations of the common law : such con- 
stancy we have seen to be too much even for ascetic fervor. [Supra, par. x ] 
From time to time instinct would unavoidably betray them into the paths 
of reason : instinct which, however it may be cramped, can never be kiUed 
by education. The cobwebs spun out of the materials brought together by 
* the competition of opposite analogies,' can never have ceased being warped 
by the silent attraction of the rational principle ; though it should have 
been, as the needle is by the magnet, without the privity of conscience. 
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much : if you hate littJe, punish little : punisli as you hate. If 
you hate not at all, punish not at all : the fine feelings of the 
soul are not to be overborne and tyrannized by the harsh and 
rugged dictates of political utility. 

XIV. The various systems that have been formed concerning ThAnrrtems 
the standard of right and wrong, may all be reduced to the been ibrmed 
principle of sympathy and antipathy. One account may serve ^Stan^ 
for all of them. They consist all of them in so many con- wr^^m 
trivances for avoiding the obUgation of appealing to any external to this prin^ 
stiAndaid, and for prevailing upon the reader to accept of the ^^^ 
author's sentiment or opinion as a reason for itself. The phrases 
different, but the principle the same \ 

^ It 18 curious enough to observe the variety of inventioiis men have hit various I 

upon, and the variety of phrases they have brought forward, in order to Ea^Ser^'as 
conceal from the world, and, if possible, from themselves, this very generiU S£:*SS!ri?^' 
and therefore very pardonable self-sufficiency. so many pro- I 

1. One man says, he has a thing made on purpose to tell him what is {^^ *^ 1 
right and what is wrong ; and that it is called a moral sense : and then he x.Moni sense. ^ 
goes to work at his ease, and says, such a thing is right, and such a thing ^ 
is wrong — ^why 7 * because my moral sense teUs me it is.' / 

2. Another man comes and alters the phrase : leaving out moral, and | Common j 
putting in common, in the room of it. He then tells you, that his common *'^**' j 
sense teaches him what is right and wrong, as surely as the other's moral | 
sense did : meaning by common sense, a sense of some kind or other, which, < 
he says, is possessed by all mankind : the sense of those, whose sense is not J 
the same as the author's, being struck out of the account as not worth f 
taking. This contrivance does better than the other; for a moral sense, j 
being a new thing, a man may feel about him a good while without being I 
able to find it out : but common sense is as old as the creation ; and there I 
is no man but would be ashamed to be thought not to have as much of it i 
as his neighbours. It has another great advantage : by appearing to share \ 
power, it lessens envy : for when a man ^ts u]^ upon this ground, in order I 
to anathematise those who differ from mm, it is not by a nc volo siojubeo, 

but by a vdUisjvibeaHa, \ 

3. Another man comes, and says, that as to a moral sense indeed, he 3. Under. { 
cannot find that he has any such thing : that however he has an under- "'^^k- 
standing, which will do quite as well. This understanding, he says, is the * 
standaid of right and wrong : it tells him so and so. ML good and wise 

men understand as he does : if other men's understandings differ in any { 

point from his, so much the worse for them : it is a sure sign they are t 

either defective or corrupt. 

4. Another man says, that there is an eternal and immutable Rule of ^^^^ °' 
Bight : that that rule of right dictates so and so : and then he begins ^^^ 
giving you his sentiments upon any thing that comes uppermost : and \ 
these sentiments (you are to take for granted) are so many branches of the 

eternal rule of ri^t. ' 

5. Another man, or perhaps the same man (it's no matter) says, that ^i£^^ °' 

BSMTBAK O 
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Thisprin- XV. It is manifest, that the dictates of this principle will 
frequently frequently coincide with those of utility, though perhaps with- 

/ there are certain practioes conformable, and others repugnant, to the 
/ Fitness of Things ; and then he tells you, at his leisure, what practices are 
/ conformable and what repugnant : just as he happens to like a practice or 
/ dislike it. 
& Law «jf 6. A great multitude of people are continually talking of the Law of 

Nature ; and then they go on giving you their sentiments about what is 
right and what is wrong : and these sentiments, you are to understand, are 
so many chapters and sections of the Law of Nature. 
7. Law df r 7* Instead of the phrase, Law of Nature, you have sometimes. Law 
Reasop^ight of Reason, Right Reason, Natural Justice, Natural Equity, Grood Order. 
Na^' Any of them will do equally well. This latter is most used in politics. 

fejfiirti] ^^® three last are much more tolerable than the others, because they do 
Equity, /Good not verv explicitly claim to be any thing more than phrases : they insist 
Order. | -^^^ feebly upon the being looked upon as so many positiive standards of 
themselves, and seem content to be taken, upon occasion, for phrases ex- 
pressive of the conformity of the thing in question to the proper standard, 
whatever that may be. On most occasions, however, it will be better to 
say utility : vtUity is clearer, as referring more explicitly to pain and 
pleasure. 

8. We have one philosopher, who says, there is no harm in any thing in 
the world but in telling a lie : and that If, for example, you were to murder 
your own father, this would only be a particular way of saying, he was not 
your father. Of course, when this philosopher sees any thing that he does 
not like, he says, it is a particular way of telling a lie. It is saying, that 
the act ought to be done, or may be done, when, tn trtUh, it ought not to be 
done. 

9: Doctoine of 9- The f airest and openest of them all is that sort of man who speaks out, 

Hiectioji. and says, I am of the number of the Elect : now God himself takes care to 

inform the Elect what is right : and that with so good effect, and let them 

strive ever so, they cannot help not only knowing it but practising it. If 

therefore a man wants to know what is right and what is wrong, he has 

nothing to do but to come to me. 

Reptinancyto I* is upon the principle of antipathy that such and such acts are often 

Native. reprobated on the score of their being unnatural : the practice of exposing 

/ children, established among the Greeks and Romans, was an unnatursS 

' practice. Unnatural, when it means any thing, means unfrequent : and 

there it means something ; although nothing to the present purpose. But 

here it means no such thmg : for the frequency of such acts is perhaps the 

great complaint. It therefore means nothing ; nothing, I mean, which 

there is in the act itself. All it can serve to express is, the disposition of 

the person who is talking of it : the disposition he is in to be angry at the 

thoughts of it. Does it merit his anger? Very likely it may : but whether 

it does or no is a question, which, to be answered rightly, can only be 

answered upon the principle of utility. 

Unnatural, is as good a word as moral sense, or common sense ; and 
would be as good a foundation for a system. Such an act is unnatural ; 
that is, repugnant to nature : for I do not like to practise it : and, conse- 
quently, do not practise it. It is therefore repugnant to what ought to be 
the nature of every body else. 
Muchief they The mischief common to all these ways of thinking and arguing (which. 
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out intending any such thing. Probably more frequently than *^i^^® ^ ^^ 
not : and hence it is that the business of penal justice is carried utuity. 

in truth, afi we have seen, are but one and the same method, couched in 
different forms of words) is their serving as a cloke, and pretence, and ali- 
ment, to despotism : if not a despotism in practice, a despotism however 
in disposition : which is but too apt> when pretence and power offer, to 
show itself in practice. The consequence is, that with intentions very 
commonly of the purest kind, a man oecomes a torment either to himself 
or his fellow-creatures. If he be of the melancholy cast, he sits in silent 
grief, bewailing their blindness and depravity : if of the irascible, he de- 
claims with fui^ and virulence against all who differ from him ; blowing up 
the coals of fanaticism, and branding with the charge of corruption and in- 
sincerity, every man who does not think, or profess to think, as he does. 

If such a man happens to possess the advantages of style, his book 
may do a considerable deal of mischief before the nothingness of it is 
understood. 

These principles, if such they can be called, it is more frequent to see 
applied to morals than to politics : but their influence extends itself to 
both. In politics, as well as morals, a man wiU be at least equally glad of 
a pretence for deciding any question in the manner that best pleases him, 
without the trouble of inquiry. If a man is an infallible judge of what is 
right and wrong in the actions of private individuals, why not in the 
measures to be observed by public men in the direction of those actions? 
accordingly (not to mention other chimeras^I have more than once known 
the pretended law of nature set up in legislative^debates, in opposition to 
arguments derived from the principle of utility. ,' 

* But is it never, then, fromany other considerations than those of utility, whether utility / 
that we derive our notions of right and wrong ? ' I do not know: I do Miegrolndof : 
not care. Whether a moral sentiment can be originally conceived from any j^ the appro- j 
other source than a view of utility, is one question: whether upon exam- bestow7£ T^^ 
ination and reflection it can, in point of fact, be actually persisted in and 2£Stiou.°°' 1 
justified on any other ground, by a person reflecting within himself, is { 
another : whether in point of right it can properly be justified on any other 
ground, by a person addressing himself to the community, is a third. The , 
two first are questions of speculation : it matters not, comparatively 
speaking, how they are decided. The last is a question of practice : the 
decision of it is of as much importance as that of any can be. 

' I feel in myself,' (say you) 'a disposition to approve of such or such an [ 

action in a moral view : but this is not owing to any notions I have of its \ 

being a useful one to the comimumty. I do not pretend to know whether 
it be an useful one or not : it may be, for aught I know, a mischievous 
one.' * But is it then,' (say I) * a mischievous one? examine ; and if you 
can make yourself sensible that it is so, then, if duty means any thing, that 
is, moral duty, it is your dviy at least to abstain from it : and more than 
that, if it is what lies in your power, and can be done without too great a 
sacrifice, to endeavour to prevent it. It is not your cherishing the notion 
of it in your bosom, and giving it the name of virtue, that will excuse 
you.' 

* I feel in myself,' (say you again) * a disposition to detest such or such an 
action in a moral view ; but this is not owing to any notions I have of its 
beinff a mischievous one to the community. I do not pretend to know 
whether it be a mischievous one or not : it may be not a mischievous one : 

C2 
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on upon that tolerable sort of footing upon which we see it car- 
ried on in common at this day. For what more natural or more 
general ground of hatred to a practice can there be, than the 
mischievousness of such practice % What all men are exposed 
to suffer by, all men will be disposed to hate. It is far yet, 
however, from being a constant ground : for when a man sufiers, 
it is not always that he knows what it is he sufEers by. A man 
may suffer grievously, for instance, by a new tax, without being 
able to trace up the cause of his sufferings to the injustice of 
some neighbour, who has eluded the payment of an old one. 
This prm- ^ XVI. The principle of sympathy and antipathy is most apt to 
a-P* to wr on err on the side of severity. It is for applying punishment in 
severity, many oases which deserve none : in many cases which deserve 
some, it is for applying more than they deserve. There is no 
incident imaginable, be it ever so trivial, and so remote from 
mischief, from which this principle may not extract a ground 
of punishment. Any difference in taste : any difference in 
opinion : upon one subject as well as upon another. No dis- 
agreement so trifling which perseverance and altercation will 
not render serious. Each becomes in the other's eyes an enemy, 
and, if laws permit, a criminal ^. This is one of the circum- 

it may be, for aught I know, an useful one.' — *May it indeed,' (say I) *an 
useful one? but let me tell you then, that imless duty, and right and ivrong, 
be just what you please to make them, if it really be not a mischievous one, 
and any body has a mind to do it, it is no duty of yours, but, on the coii- 
trary, it would be very wrong in you, to take upon you to prevent him : 
detest it within yourself as much as you please ; that may be a very good 
reason (unless it be also a useful one) for your not doing it yourself : but if 
you go about, by word or deed, to do any thing to hinder him, or make him 
suffer for it, it is you, and not he, that have done wrong: it is not your 
setting yourself to blame his conduct, or branding it with the name of vice, 
that will make him culpable, or you blameless. Therefore, if you can make 
yourself content that he shall be of one mind, and you of another, about 
that matter, and so continue, it is well : but if nothing will serve you, 
but that you and he must needs be of the same mind, I'll tell you what 
you have to do : it is for you to get the better of your antipathy, not for 
him to truckle to it.' 

1 King James the First of England had conceived a violent antipathy 
against Arians : two of whom "he burnt \ This gratification he prooured 
himself without much difl&culty : the notions of the times were favourable 
to it. He wrote a furious book against Voratius , for being what was called 

i HuiiM't Hiat. vol. 6. 
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Btances by whioh the human race is distinguished (not much 
indeed to its advantage) from the brute creation. 

XVn. It is not, however, by any means unexampled for this But em in 
principle to err on the side of lenity. A near and perceptible st^s, on 
mischief moves antipathy. A remote and imperceptible mis- ie^^.^° 
chief, though not less real, has no effect. Instances in proof of 
this will occur in numbers in the course of the work ^. It would 
be breaking in upon the order of it to give them here. 

XVni. It may be wondered, perhaps, that in all this while Thetheo-, 
no mention has been made of the theological principle ; meaning dpie,w£aw 
that principle which professes to recur for the standard of right mte^priuT 
and wrong to the will of God. But the case is, this is not in ^^^ 
fact a distinct principle. It is never any thing more or less than 
one or other of the three before-mentioned principles presenting 
itself under another shape. The i4nll of God here meant cannot 
be his revealed will, as contained in the sacred writings : for 
that is a system which nobody ever thinks of recurring to at this 
time of day, for the details of poUtical administration : and even 
before it can be applied to the details of private conduct, it is 

an Arminian : for Vorstius was at a distance. He also wrote a furious 
book, called 'A Counterblast to Tobacco,' against the use of that drug, 
which Sir Walter Raleigh had then lately introduced. Had the notions of 
the times co-operated with Mm, he would have burnt the Anabaptist and 
the smoker of tobacco in the same fire. However he had the satisfaction 
of putting Baleigh to death afterwards, though for another crime. 

Disputes concerning the comparative excellence of French and Italian 
music have occasioned very serious bickerings at Paris. One of the parties 
would nothave been sorry (says Mr. D' Alembert ^) to have brought govern- 
ment into the quarrel Pretences were sought after and urged. Long 
before that, a dispute of like nature, and of at least equal warmth, had been 
kindled at London upon the comparative merits of two composers at 
London ; where riots between the approvers and disapprovers of a new play 
are, at this day, not uu&equent. The ground of quarrel between the Big- 
endians and the Littie-endians in the fable, was not more frivolous than 
many an one which has laid empires desolate. Li Russia, it is said, there 
was a time when some thousands of persons lost their lives in a quarrel, in 
which the government had taken p«urt> about the number of fingers to be 
used in making the sign of the cross. This was in days of yore : the 
ministers of Catherine IE. are better inatructed* than to take any other 
part in such disputes, than that of preventing Hie parties concerned from 
doing one another a mischief. 

1 See ch. xvi. [Division], par. 42, 44. 

1 Melanges Ensai sur la Libert^ de la Muaique. * Instnict. art. 474, 475, 476. 
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universally allowed, by the most eminent divines of all persua- 
sions, to stand in need of pretty ample interpretations ; else to 
what use are the works of those divines ? And for the guidance 
of these interpretations, it is also allowed, that some other stan- 
dard must be assumed. The will then which is meant on this 
occasion, is that which may be called the Resumptive will : that 
is to say, that which is presumed to be his will on account of 
the conformity of its dictates to those of some other principle. 
What then may be this other principle ? it must be one or other 
of the three mentioned above : for there cannot, as we have 
seen, be any more. It is plain, therefore, that, setting revelation 
out of the question, no light can ever be thrown upon the 
standard of right and wrong, by any thing that can be said upon 
the question, what is God's will. We may be perfectly sure, 
indeed, that whatever is right is conformable to the will of God : 
but so far is that from answering the purpose of showing us 
what is right, that it is necessary to know first whether a thing 
is right, in order to know from thence whether it be conformable 
tothewiUof God^ 
Antipathy, XIX. There are two things which are very apt to be con- 
tions it die- founded, but which it imports us carefully to distinguish : — the 
sorightis motive or cause, which, by operating on the mind of an indi- 
seif a right vidual, is productive of any act : and the ground or reason which 

The principle ^ The principle of theology refers every thing to God's pleasure. But 
hoif'J^ulfbie ^l^a-t is God's pleasure? God does not, he confessedly does not now, either 
to one or an- apeak or write to us. How then are we to know what is his pleasure? By 
othCT Siroe -observing what is our own pleasure, and pronouncing it to be his. Accord- 
principies. | ngly, what is called the pleasure of God, is and must necessarily be (revela- 
tion apart) neither more nor less than the good pleasure of the person, 
whoever he be, who is pronouncing what he believes, or pretends, to be 
God's pleasure. How faiow you it to be God's pleasure that such or such 
an act should be abstained from ? whence come you even to suppose as 
much ? ' Because the engaging in it would, I imagine, be prejudicial upon 
the whole to the happiness of mankind ; ' says the partizan of the principle 
of utility : * Because the commission" of it is attended with a gross and 
sensual, or at least with a trifling and transient satisfaction ; ' says the par 
tizan of the principle of asceticism : ' Because I detest the thoughts of it ; 
and I cannot, neither ought I to be called upon to tell why ; ' says he who 
proceeds upon the principle of antipathy. In the words of one or other of 
these must that person necessarily answer (revelation apart) who professes 
to take for his standard the will of God. 
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warrants a legislator, or other by-stander, in regarding that act ground of 
with an eye of approbation. When the act happens, in the par- 
ticular instance in question, tb be productive of effects which we 
approve of, much more if we happen to observe that the same 
motive may frequently be productive, in other instances, of the 
like effects, we are apt to transfer our approbation to the motive 
itself, and to assume, as the just ground for the approbation we 
bestow on the act, the circumstance of its originating from that 
motive. It is in this way that the sentiment of antipathy has 
often been considered as a just ground of action. Antipathy, for 
instance, in such or such a case, is the cause of an action which 
is attended with good effects : but this does not make it a right 
ground of action in that case, any more than in any other. Still 
farther. Not only the effects are good, but the agent sees before- 
hand that they will be so. This may make the action indeed a 
perfectly right action : but it does not make antipathy a right 
ground of action. For the same sentiment of antipathy, if im- 
plicitly deferred to, may be, and very frequently is, productive of 
the very worst effects. Antipathy, therefore, can never be a 
right ground of action. No more, therefore, can resentment, 
which, as will be seen more particularly hereafter, is but a modi- 
fication of antipathy. The only right ground of action, that can 
possibly subsist, is, after all, the consideration of utility, which, 
if it is a right principle of action, and of approbation, in any one 
case, is so in every other. Other principles in abundance, that 
is, other motives, may be the reasons why such and such an act 
has been done : that is, the reasons or causes of its being done : 
but it is this alone that can be the reason why it might or ought 
to have been done. Antipathy or resentment requires always 
to be regulated, to prevent its doing mischief : to be regulated 
by what ? always by the principle of utility . ^ The principle 
of utility neither requires nor admits of any other regulator 
than itself. 
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CHAPTER III. 

f- OF THE FOUR SANCTIONS OB SOURCES OF PAIN AND PLEASURE. 

Connexion / |I. It has been shotni tliat the happiness of the individuals, of 
chapterwp ^mom a community is composed, that is their pleasures and their 
ceding / security, is the end and the sole end which the legislator ought 
l to have in view : the sole standard, in conformity to which each 
\ individual ought, as far as depends upon the legislator, to be 
C made to fashion his behaviour^ But whether it be this or any 
/ thing else that is to be dane^^u^e is nothing by which a man 
(^ can ultimately be tnade to do it, but either pain or pleasur^ 
Having taken a general view of these two grand objects {viz. 
^ V pleasure, and what comes to the same thing, immunity from 

^ ^ pain) in the character oijinal causes ; it will be necessary to 

tV take a view of pleasure and pain itself, in the character of 
1^ efficient causes or means. 
Foorsano- II. There ftTft fqqx '^ istinfoishi^ble sources ^ from which plea- 
sources of /suTe and pain are in use to flow : considered separately, they 
wS'^n. 'jjnay be termed the physical, t he politica ly t he mora ly and there^^ 
\^ r Ugious: and inasmuch as the pleasures andTpains belonging to 

^- ^each of them are capable of giving a bi ndingjorce to any law , 
.^•^/^ or r ule of conduct, they may all ot them be " tomed scmctiq nsK 

^ Sanctio, in Latin, was used to signify the ad of binding^ and, by a 
common grammatical transition, any thing which serves to bind a man : to 
wit» to the observance of such or such a mode of conduct. According to a 
Latin grammarians the import of theword is derived by rather afar-fetched 
process (such as those commonly are, and in a great measure indeed must 
be, by which intellectual ideas are derived from sensible ones) from the 
wovdiaanguis, blood : because, among the Romans, with a view to inculcate 
into the people a persuasion that such or such a mode of conduct would be 

* Serviua. See Ainsworth's Diet ad verbum Sctnctio, 
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in. If it be in the present life, and from the ordinary course i- The 
of nature, not purposely modified by the interposition of thewaMstton. 
will of any human being, nor by any extraordinary interposition 
of any superior invisible being, that the pleasure or the pain 
takes place or is expected, it may be said to issue from or to 
belong to the physical sanction. 

IV. If at the hands of a particular person or set of persons iJ^^v^f, 
the community, who under names correspondent to that of 
judgCy are chosen for the particular purpose of dispensing it, 
according to the will of the sovereign or supreme ruling power 

in the state, it may be said to issue from the folitical sanction. 

V. If at the hands of such chance persons in the community, ». The moral 

, , . <w popular. 

as the party in question may happen in the course of his life to 
have concerns with, according to each man's spontaneous dispo- 
sition, and not according to any settled or concerted rule, it may 
be said to issue from the m^ol or 'popilar sanct ion ^. 

VI. If from the imme<£ate hand of a superior invisible being, 4. The 
either in the present life, or in a future, it may be said to issue 
from the religi ms s anction. 

VII. Pleasures or pains which may be expected to issue from The piea- 

•*• J r sures and 

the physical, politicaly or mmal sanctions, must all of them be pajn* which 
expected to be experienced, if ever, in the present life : those the religious 

_ - , ».. . sanction, 

which may be expected to issue from the religious sanction, may may reinrd 

be expected to be experienced either in the present life or in a present life 

fiUure. 

rendered obligatory upon a man by the force of what I call the religiouB 
sanction (that is, iSiat he would be made to suffer by the extraordmary 
interposition of some superior being, if he failed to observe the mode of 
conduct in question) certain ceremonies were contrived by the priests : 
in the course of which ceremonies the blood of victims was niade use of. 

A Sanction then is a source of obtigat<sy powers or mativea : that is, of 
pains and pleasurea ; which, according as they are connected with such or 
such modes of conduct^ operate, and are indeed the only things wMch can 
operate, as motives. See Chap. x. [Motives]. 

^ Better termed popular, as more directly indicative of its constituent 
cause ; as likewise of its relation to the more common phrase puUic opinion, 
in French opinion pvUique, the name there given to that tutelary power, 
of which of late so much is said, and by which so much is done. The latter 
appellation is however unhappy and inexpressive ; since if opinion is mate- 
rial, it is only in virtue of the influence it exercises over action, through 
the medium of the affections and the will. 



26 Of the Tour Sanctions or [chap. 

Those which VIII. Those which can be experienced in the present life, 
preaent life, can of couTse be no others than such as human nature in the 
soever couTse of the present life is susceptible of : and from each of 
flow!diflfer^ these souTces may flow all the pleasures or pains of which, in 
dreum- ^ the couTse of the present Ufe, human nature is susceptible. With 
their*" ° regard to these then (with which alone we have in this place 
p uction. g^^y. cQi^(»0j.^j those of them which belong to any one of those 
sanctions, difEer not ultimately in kind from those which belong 
to any one of the other three : the only difference there is amo ng 
them lies in the circumstances that accompany their production . 
"A sirfteing wtdch befalls a man in the natural and spontaneou s 
course of things, shall be styled, for instance, a calamity; in 
which case, if it be supposed to befall him through any ic^r u- 
dence of his, it may be styled a punishment issui n g from the 
physical sanction. ^Now this same suffering, if inflicted by the 
law, will be wh at is co mmonly called a Tmnishment ; if incurred 
for want of any friendly assistance, which the misconduct, or 
supposed misconduct, of the sufferer has occasioned to be with- • 
holden;a punishment issuing from the moral sanction; if through 
the immediate interposition of aparticularprovidence, a punish- 
ment issuing from the religious sanction. 
Example. IX. A man's goods, or his person, are consumed by fire. If 
this happened to him by what is called an accident, it was a 
calamity : if by reason of his own imprudence (for instance, from 
his neglecting to put his candle out) it may be styled a punish- 
ment of the physical sanction : if it happened to him by the 
sentence of the political magistrate, a punishment belonging to 
the poHtical sanction; that is, what is commonly called a punish- 
ment : if for want of any assistance which his neighbour with- 
held from him out of some disHke to his m,oral character, a 
punishment of the moral sanction : if by an immediate act of 
6roi'5displeasure,manif estedon account of some sin committedby 
him, or through any distraction of mind, occasioned by the dread 
/ of such displeasure, a punishment of the religioua sanction i. 

^ A suffering conceived to befall a man by the immediate act of God, as 
above, is often, for shortness' sake, called d, judgment: instead of saying, a 



III.] Sources of Pain and Pleasure. 27 

X. As to such of the pleasures and pains belonging to the Tiiose which 
religious sanction, as regard a future life, of what kind these fSf^Ufo 
may be we cannot know. These lie not open to our observation, speoifloaiiy 
During the present life they are matter only of expectation : and, ^^^ 
whether that expectation be derived from natural or revealed 
religion, the particular kind of pleasure or pain, if it be different 

from all those which lie open to our observation, is what we can 
have no idea of. The best ideas we can obtain of such pains and 
pleasures are altogether unliquidated in point of quality. In 
what other respects our ideas of them may be liquidated will be 
considered in another place ^. 

XI. Of these four sanctions the physicalis alto gether, we may Thephyswai 
observe, the ground- work of the poHtical and the moral : so is included in 
it also of the religious, in as far as the latter bears relation to^er^three. 
the present life. It is includ e d in eac h of those other th ree. 

^his may operate in any case, (that is, any of the pains or plea- 
sures belonging to it may operate) independently of them: none 
. of them can operate but by means of this. In a word, the powers 
of nature may operate of themselves; butneither the magistrate, v 
nor men at large, can operate, nor is God in the case in ques- 
tion supposed to operate, but through the powers of nature. 

XII. For these four objects, which in their nature have so Use of this 
much in common, it seemed of use to find a common name. ^ ^^ 

It seemed of use, in the first place, for the convenience 
of giving a name to certain pleasures and pains, for which 
a name equally characteristic could hardly otherwise have been 
found: in the second place, for the sake of holding up the effi- 
cacy of certain moral forces, the influence of which is apt not 
to be sufficiently attended to. Does the political sanction exert 
an influence over the conduct of mankind ? The moral, the 
religious sanctions do so too. In every inch of his career are 
the operations of the political magistrate liable to be aided or 
impeded by these two foreign powers : who, one or other of 

suffering inflicted on him in consequence of a special judgment formed, and 
resolution thereupon taken, by the Deity. 
* See ch. xiii. [Cases unmeet] par. 2. note. 
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them, or botli, are sure to be either hig rivals or his allies. Does 
it happen to him to leave them out in his calculations ? he will 
be sure almost to find himself mistaken in the result. Of all 
this we shall find abundant proo& in the sequel of this work. 
It behoves him, therefore, to have them continually before his 
eyes ; and that under such a name as exhibits the relation they 
bear to his own purposes and designs. 



CHAPTER IV. 

VALUE OF A LOT OF PLEASURE OB PAIN, HOW TO 
BE liEASUBED. 



I. ^Pleasubes then, and t he avoidance of pains, are the ends Use of thk i 
iiich the leirislator has in view : it behoves him therefore to ^" ^ 



which the legislatoi 



understand their m?ue. Pleasures and pains are the ifw<fumento 
he has to work with : it behoves him therefore to understand 



their force, which is again, in other words, th eir valuej _ 

II.|yo a person considered by himself, ihe value of a pleasure Cireum- 
or pain considered by itself, will be greater or less, according to taken into 
the four following circumstances ^ : in estimat- 

1. Its intensity. . ^ueofa 

•--, — J. ' pleasure or 

2. It s duratum, . polnoon- 
xa." , . . " , . . sideredwith 

3. It s certainty or uncertainty. reference to 

4. It s ^propinquity or remoteness^ S^^^and 
III. These are the circumstances which are to be considered^^ ' 

in estimating a pleasure or a pain considered each of them byuderedas 
itself. But when the value of any pleasure or pain is considered ^th^her 
for the purpose of estimating the tendency of any act by which ^^ma" 
it is produced, there are two other circumstances to be taken 
into the account ; these are, 

^ These oiroumstances have since been denominated dements or dimen" 
siona of valtie in a pleasure or a pain. 

Not long after the publication of the first edition, the following memo- 
riter verses were framed, in the view of lodging more effectually, in the 
memory, these points, on which the whole fabric of morals and legislation 
may be seen to rest. 

Intense, long, certain, speedy, fruitful, pure — 

Such marks in pleasures and in pains endure. 

Sueh pleasures seek if private he thy end : 

If it be publie, wide let them extend. 

Such pains avoid, whichever be thy view : 

If pains must come, let them extend to few. 



^ 
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5. It sfecundity, or the chance it has of being followed by 
sensations of the same kind : that is, pleasures, if it be a plea- 
sure : pains, if it be a pain. 

6. Its^pwf^j^or the chance it has of not being followed by 
sensations of the opposite kind : that is, pains,if it be a pleasure : 
pleasures, if it be a pain. 

Thesetwola8t,howeyer,arein strictness scarcelytobe deemed 
properties of the pleasure or the pain itself; they are not, there- 
' fore, in strictness to be taken into the account of the value of 
that pleasure or that pain. They are in strictness to be deemed 
properties only of the act, or other event, by which such plea- 
sure or pain has been produced ; and accordingly are only tql^ 
taken into the account of the tendency of such act or such event. 
T coDh TV Tn a. n^/y^jb^r ni pprf^^pp^ with reference to each of whom 

reference to the value of a pleasure or a pain is considered, it will be greater 
persona. or less, according to seven circumstances : to wit, th e six pre- 
ceding ones ; viz, 
Ij. Its intensity. 

2. Its duration. 

3. Its certainty or uruiertainty, 

4. lt& propinquity ot remoteness. 

5. lt& fecundity. 

6. Its purity. 

And one other ; to wit : 

7. It s extent ; that is, the number of pers ons to w hom it^ 
extends ; or (in other words) who are affected by itl| 

Prooeas tor V^Jo take an exact account then of the general tendency of 
the ten- any act, by which the interests of a community are affected, 
act (HT event, proceed as follows. Begin with any one person of those whose 

interests seem most immediately to be affected by it : and take 

an account, 

1. Of the value of each distinguishable pfea^wre which appears 
to be produced by it in \^ue first instance. 

2. Of the value of each pain which appears to be produced by 
it in ^% first instance. 

3. Of the value of each pleasure which appears to be produced 
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by it after the first. This constitutes the fecundity of the first 
pleasure and the impurity of the first pain. 

4. Of the value of each pain which appears to be produced 
by it after the first. This constitutes the fecundity of the first 
painy and the impurity of the first pleasure. 

^. CSum up all the values of all the pleasures on the one side, 
and those of all the pains o n the other. The b alance, if it b e on 
the side of pleasure, will give the good tendency of t he act up oa 
the whole, with respect to the interests of tha,t individual per son i 
if on the side of pain, the had tendency of it upon the whole.^ 

6. Take an account of the number of persons whose interests 
appear to be concerned ; and repeat the above process w ith re^ 
spect to each. Sum up the numbers expressive of the degrees 
of good tendency, which the act has, with respect to each indi- 
vidual, in regard to whom the tendency of it is good upon the 
whole : do this again with respect to each individual, in regard 
to whom the tendency of it is good upon the whole : do this 
again with respect to each individual, in regard to whom the 
tendency of it is bad upon the whole. Take the balance; which, 
if on the side of pleasure, will give the gene raijrogj tendency of 
the act j i with respect fo the total nu mber or community of indi- 
vidu als concerned; i f on the side of pain,the geneiskieviltendencyy' " 
with respect to the same community!^ 

VI. It is not to be expected that thiflpronftsa aho uldhe strictly Use of the 
pursued previously to everv moral judgment, or to every legis- p^i^S!* 
l ative or judicial op pTatinn. Tt mAj^ however, b e always kept 

in view : and as near as the process actually p ursued on these 
occasions approaches to it. so near will such proc ess approach__ 
to the character of an exact one. 

VII. The same process is alike applicable to pleasure and The same 
pain, in whatever shape they appear : and by whatever denom- piicabie to 
ination they are distinguished : to pleasure, whether it be called evil, ^fit 
good (which is properly the cause or instrument of pleasure) or chief, and all 
proJU (which is distant pleasure, or the cause or instrument offlcatioSsof 
distant pleasure,) or convenience, or advantage, benefit, emolu-^j^^^ 
ment, happiness, and so forth : to pain, whether it be called evil, 
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(which correeponds to good) or mischief, or inconvenience^ or 
disadvantagey or loss, or unhappiness, and so forth. 
coatarmity VIII. Nor is this a novel and unwarranted, any more than it 

of men 8 , ... 

practice to is a useless theory. In all this there is nothing but what the 
' practice of mankind, wheresoever they have a clear view of their 
own intere8t,is perfectly conformable to. An article of property, 
an estate iti la^d^ inr ipatAiift e, is valuable, on what account ? 
On accou nt of the pleasure s of all kinds which it enables a man 
^produ ce, and what comes to the same thing the pains of all 
kinds whicKlt enables him to avert. But the value of such an 
article of property is universally understood to rise or fall ac- 
. cording to the length or shortness of the time which a man has 
in it : the certainty or uncertainty of its coming into possession : 
and the nearness or remoteness of the time at which, if at all, it 
is to come into possession. As to the intensity of the pleasures 
which a man may derive from it, this is never thought of, be- 
cause it depends upon the use which each particularperson may 
come to make of it ; which cannot be estimated till the par- 
ticular pleasures he may come to derive from it, or the particular 
pains he may come to exclude by means of it, are brought to 
view. For the same reason, neither does he think of the fe- 
cundity or purity of those pleasures. 

Thus much for pleasure and pain, happiness and unhappiness, 
in general. We come now to consider the several particular 
kinds of pain and pleasure. 



CHAPTER V. 

PLEASUBBS AND PAINS, THEIB KINDS. 

I.|Having represented what belongs to all sorts of pleasures Piowures 
and pains alike, we come now to exhibit, each by itself, the ar« either 
several sorts of pains and pleasures, ^ains and pteasures m»y or, 2. Com-' 
be called by one general word, interesting perceptions. Interest- *** 
ing perceptions are eithe ; simple or complex. The simple ones 
are those which cannot any one of them be resolved into more : 
complex are those which are resolvable into divers simple 
ones. A complex interesting perception may accordingly be 
composed either, i. Of pleasures alone : 2. Of pains alone : 
or, 3. Of a pleasure or pleasures, and a pain or pains to- 
gether. What determines a lot of pleasure, for example, to be 
regarded as one coniplex pleasure, rather than as divers simple 
ones, is the nature of the exciting cause. Whatever pleasures 
are excited all at once by the action of the same cause, are apt 
to be looked upon as constituting all together but one pleasure. 

II. The several simple pleasures of which human nature is The simple 
susceptible, seem to be as follows : !• The pleasures of sense. Lu^n^ted. 
2. The pleasures of wealth. 3. The pleasures of skill. 4. The 
pleasures of amity. 5. The pleasures of a good name. 6. The 
pleasures of power. 7. The pleasures of piety. 8. The pleasures 
of benevolence. 9. The pleasures of malevolence. 10. The plea- 
sures of memory. 11. The pleasures of imagination. 12. The 
pleasures of expectation. 13. The pleasures dependent on asso- 
ciation. 14. The pleasures of relief. 

III. The several simple pains seem to be as follows : i. The The shnpie 
pains of pnvation. 2. The pains of the senses. 3. The pams of enumerated. 
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awkwardness. 4. The pains of enmity. 5. The pains of an ill 
name. 6. The pains of piety. 7. The pains of benevolence. 
8. The pains of malevolence. 9. The pains of the memory. 
ID. The pains of the imagination. 11. The jjains of expectation. 
12. The pains dependent on association ^ J 
Pleasures of IV. I. The pleasures of sense seem to be as follows : I. The 
merated. pleasures of the taste or palate ; including whatever pleasures 
are experienced in satisfying the appetites of hunger and thirst. 
2. The pleasure of intoxication. 3. The pleasures of the organ 
of smelling. 4. The pleasures of the touch. 5. The simple 
pleasures of the ear ; independent of association. 6. The simple 
pleasures of the eye ; independent of association. 7. The plea- 
sure of the sexual sense. 8. The pleasure of health : or, the 
internal pleasureable feeling or flow of spirits (as it is called,) 
which accompanies a state of full health and vigour ; especially 
at times of moderate bodily exertion. 9. The pleasures of novelty: 
or, the pleasures derived from the gratification of the appetite 
of curiosity, by the application of new objects to any of the 
senses ^. 
Pleasures of V. 2. By the pleasures of wealth may be meant those plea- 
which ure sures which a man is apt to derive from the consciousness of 
acquisition posscssing any article or articles which stand in the list of in- 
seB8i<mf struments of enjoyment or:security, and more particularlyat the 
time of his first acquiring them ;. at which time the pleasure 
may be styled a pleasure of gain or a pleasure of acquisition : at 
other times a pleasure of possession. 
8. Pleasures 3. The pleasures of skill, as exercised upon particular objects. 

Analytical ^ The oataloguo here given, is what seemed to be a complete list of the 

2*5^**'^°°"*^®^®'^*^ simple pleasures and pains of which human nature is susceptible : 
insomuch, that if, upon any occasion whatsoever, a man feels pleasure or 
pain, it is either referable at once to some one or other of these kinds, or 
resolvable into such as are. It might perhaps have been a satisfaction to 
the reader, to have seen an analytical view of the subject, taken upon an 
exhaustive plan, for the purpose of demonstrating the catalogue to be what 
it purports to be, a complete one. The catalogue is in fact the result of 
such an analysis ; which, however, I thought it letter to discard at present, 
as being of too metaphysical a cast, and not strictly within the limits of this 
design. See ch. xiii. [Cases unmeet], par. 2. Note. 

• There are also pleasures of novelty, excited by the appearance of new 
ideas : these are pleasures of the imagination. See infra xiii 
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are those which accompany the application of such particular 
instruments of enjoyment to their uses, as cannot be so applied 
without a greater or less share of difficulty or exertion 1. 

VI. 4. The pleasures of amity, or self -recommendation, are the 4* Pieimires 
pleasures that may accompany the persuasion of a man s bemg 
in the acquisition or the possession of the good- will of such or 
such assignable person or persons in particular : or, as the phrase 
is, of being upon good terms with him or them : and as a fruit 
of it, of his being in a way to have the benefit of their spon- 
taneous and gratuitous services. 

YII. 5. The pleasures of a good name are the pleasures that 6. Pieasnres 
accompany the persuasion of a man's being in the acquisition ^& 
or the possession of the good- will of the world about him ; that 
is, of such members of society as he is likely to have concerns 
with ; and as a means of it, either their love or their esteem, or 
both : and as a fruit of it, of his being in the way to have the 
benefit of their spontaneous and gratuitous services. These may 
likewise be called the pleasures of good repute, the pleasures of 
honour, or the pleasures of the moral sanction *; ' 

VIII. 6. The pleasures of power are the pleasures that ac- e. Pleasures 
company the persuasion of a man's being in a condition to dis- ° ^'^^' 
pose people, by means of their hopes and fears, to give him the 
benefit of their services : that is, by the hope of some service, or 

by the fear of some disservice, that he may be in the way to 
render them. 

IX. 7. The pleasures ofpiety are the pleasures that accompany 7. Pleasures 
the belief of a man's being in the acquisition or in possession of ° ^^^ ^' 
the good-will or favour of the Supreme Being : and as a fruit 

of it, of his being in a way of enjoying pleasures to be received 
by Ood's special appointment, either in this Ufe, or in a life to 
come. These may also be called the pleasures of religion^ the 

^ For instance, the pleasure of being able to gratify the sense of hearing, 
by singing, or performing upon any musical instrument. The pleasure thus 
obtained, is a thing superadded to, and perfectly distinguishable from, that 
which a man enjoys from hearing another person perform in the same 
manner. 

■ See ch. iii [Sanctions]. 

D 2 
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pleasures of a religious disposition, or the pleasures of the 
religious sanction \ 
8.Pieamiras X. 8. The pleasures ofhenevolence are the pleasures resulting 
lenceor ^ from the view of any pleasures supposed to be possessed by the 
'°^' beings who may be the objects of benevolence ; to wit, the sensi- 
tive beings we are acquainted with; under which are commonly 
included, i. The Supreme Being. 2. Human beings. 3. Other 
animals. These may also be called the pleasures of good- will, 
the pleasures of sympathy, or the pleasures of the benevolent or 
social affections. 

9. Pleasures XI. Q. The pleasures of malevolence are the pleasures result- 

ofmaleTO- , , * 

lenoe or iii^ ing from the view of any pain supposed to be suffered by the 
beings who may become the objects of malevolence : to wit, 
I. Human beings. 2. Other animals. These may also be styled 
the pleasures of ill-will, the pleasures of the irascible appetite, 
the pleasures of antipathy, or the pleasures of the malevolent or 
dissocial affections. 

10. Pleasures XII. ID. The pleasures of the memory are the pleasures which, 
memory, after having -enjoyed such and such pleasures, or even in some 

case after having suffered such and such pains, a man will now 
and then experience, at recollecting them exactly in the order 
and in the circumstances in which they were actually enjoyed or 
suffered. These derivative pleasures may of course be distin- 
guished into as many species as there are of original perceptions, 
from whence they may be copied. They may also be styled 
pleasures of simple recollection. 
iLPieasures .^III. II. The pleasures of the imagination are the pleasures 
imagination, which may be derived from the contemplation of any such 
pleasures as may happen to be suggested by the memory, but in 
a different order, and accompanied by differentgroups of circum- 
stances. These may accordingly be referred to any one of the 
three cardinal points of time, present, past, or future. It is 
evident they may admit of as many distinctions as those of the 
former class. 
I2.pieasures XIV. 12. The pleasures of expectation are the pleasures that 

^ See ch. iii [SanotiooB]. 
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result from the contemplation of any sort of pleasure, referred of oipecta- 
to Hme future, and accompanied with the sentiment of belief. 
These also may admit of the same distinctions^. 

XY. 13. The pleasures of association are the pleasures which i8.PieMura8 
certain objects or incidents may happen to afford; not of them- on'i^u^ 
selves, but merely in virtue of some association they have con- "*^ 
tracted in the mind with certain objects or incidents which are 
in themselves pleasurable. Such is the case, for instance, with 
the pleasure of skill, when afforded by such a set of incidents as 
compose a game of chess. This derives its pleasurable quality 
from its association partly with the pleasures of skill, as exer- 
cised in the production of incidents pleasurable of themselves : 
partly from its association with the pleasures of power. Such is 
the case also with the pleasure of good luck, when afforded by 
such incidents as compose the game of hazard, or any other game 
of chance, when played at for nothing. This derives its plea- 
surable quality from its association with one of the pleasures of 
wealth ; to wit, with the pleasure of acquiring it. 

XVI. 14. Farther on we shall see pains grounded upon plea- ifPieasiires 

• ri 1 J J of relief. 

sures; m uke manner may we now see pleasures grounded upon 
pains. To the catalogue of pleasures may accordingly be added 
the pleasures oi relief: or, the pleasures which a man experiences 
when, after he has been enduring a pain of any kind for a certain 
time, it comes to cease, or to abate. These may of course be 
distinguished into as many species as there are of pains : and 
may give rise to so many pleasures of memory, of imagination, 
and of expectation. 

XVII. I. Pains of privation are the pains that may result 1. Pains of 
from the thought of not possessing in the time present any of 

the several kinds of pleasures. Pains of privation may accord- 
ingly be resolved into as many kinds as there are of pleasures to 
which they may correspond, and from the absence whereof they 
may be derived. 

XVIII. There are three sorts of pains which are only so These in- 

clude, 
^ In contradifitinction to these, all other pleasures may be termed plea- 
sures of ef^aymetU, 
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1. FainB of 
desire. 



S. Pains of 
disappoint- 
ment. 



3. Fains of 
regret. 



many modifications of the several pains of privation. When the 
enjoyment of any particular pleasure happens to be particularly 
desired, but without any expectation approaching to assurance, 
the pain of privation which thereupon results takes a particular 
name, and is called the pain of desire, or of unsatisfied desire. 

XIX. Where the enjoyment happens to have been looked for 
with a degree of expectation approaching to assurance, and that 
expectation is made suddenly to cease, it is called a pain of dis- 
appointment. 

XX. A pain of jprivation takes the name of a pain of regret 
in two cases : i. Where it is grounded on the memory of a 
pleasure, which having been once enjoyed, appears not Ukely to 
be enjoyed again : 2. Where it is grounded on the idea of a 
pleasure, which was never actually enjoyed, nor perhaps so much 
as expected, but which might have been enjoyed (it is supposed,) 
had such or such a contingency happened, which, in fact, did 
not happen. 

XXI. 2. The several pains of the senses seem to be as fol- 
lows : I. The pains of hunger and thirst : or the disagreeable 
sensations produced by the want of suitable substances which 
need at times to be applied to the alimeSfcary canal. 2. The 
painsof the taste: or the disagreeable sensations produced by the 
application of various substances to the palate, and other supe- 
rior parts of the same canal. 3. The pains of the organ of 
smell : or the disagreeable sensations produced by the effluvia 
of various substances when appHed to that organ. 4. The pains 
of the touch: or the disagreeable sensations produced by the ap- 
plication of various substances to the skin. 5. The simple pains 
of the hearing : or the disagreeable sensations excited in the 
organ of that sense by various kinds of soimds : independently 
(as before,) of association. 6. The simple pains of the sight: or 
the disagreeable sensations if any such there be, that may be 
excited in the organ of that sense by visible images, independent 
of the principle of association. 7 ^. The pains resulting from 

No positive > The pleasure of the sexual sense seems to haTe no posittve pain to 
sponVtothe correspond to it : it has only a pain of privation, or pain of the mental 



2. Pains of 
the senses. 
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ezcessiye heat or cold, imless these be referable to the touch. 
8. The pains of disease : or the acute and uneasy sensations 
resulting from the several diseases and indispositions to which 
human nature is liable. 9. The pain of exertion, whether bodily 
or mental : or the uneasy sensation which is apt to accompany 
any intense effort, whether of mind or body. 

XXII. 3 \ The pains of awkwardness are the pains which s- ^^f 
sometimes result from the unsuccessful endeavour to apply any z 



particular instruments of enjoyment or security to their uses, or 
from the difficulty a man experiences in applying them K 

XXIII. 4. Thepainsofenmityarethepainsthatmayaccom-4.i>iiuof 
pany the persuasion of a man's being obnoxious to the ill-will of *°°" ^* 
such or such an assignable person or persons in particular : or, 

as the phrase is, of being upon ill terms with him or them : and, 
in consequence, of being obnoxious to certain pains of some sort 
or other, of which he may be the cause. 

XXIV. 5. The pains of an ill-name, are the pains that ac- s. Paimof 
company the persuasion of a man's being obnoxious, or in a way *" *""°*™®- 
to be obnoxious to the ill-will of the world about him. These 

may likewise be called the pains of ill-repute, the pains of dis- 
honour, or the paini^f the moral sanction ^ 

class, the pain of unsatisfied desire. If any positive pain of body result pleasure of the , 
from the want of such indulgence, it belongs to the head of pains of disease. ^^ ^^ ' 

^ The pleasures of novelty have no positive pains corresponding to them. No p^itiv^ 
The pain which a man experiences when he is in the condition of not know- ^^^^to'the 
ing what to do with himself, that pain, which in French is expressed by a pi^ure 0/ 
single word ennui, is a pain of privation: a pain resulting from the absence, '^^^^^y* 
not only of all the pleasures of novelty, but of all kinds of pleasure whatso- 
ever. 

The pleasures of wealth have also no positive pains corresponding to . nor to those 
them : the only pains opposed to them are pains of privation. If any posi- ^ ^caiA. 
tive pains result from the want of wealth, they are referable to some other 
class of positive pains ; principally to those of the senses. From the want 
of food, for instance, result the pains of hunger; from the want of clothing, 
the pains of cold ; and so forth. 

* It may be a queBtion,perhaps, whether this be a positive pain of itself, is this a dis- 
or whether it be nothing more thaii a pain of privation, resulting from the pIS£*JniJ*a 
consciousness of a want of skill. It is, however, but a question of words, pain of 
nor does it matter which way it be determined. privation! 

* In as far as a man's fellow-creatures are supposed to be determined by The positive 
any event not to regard him with any degree of esteem or good will, or to S^^JSSje 
regard him with a less degree of esteem or good will than they would other- pains of priva. 



40 Pleasures and Pnins. [chap. 

6. Pains of XXV. 6 \ The pains of piety are the pains that accompany 

the belief of a man's being obnoxious to the displeasure of the 
Supreme Being : and in consequence to certain pains to be 
inflicted by his especial appointment, either in this life or in a 
life to come. These may also be called the pains of religion ; 
the pains of a religious disposition ; or the pains of the religious 
sanction. When the belief is looked upon as well-grounded, 
these pains are commonly called religious terrors ; when looked 
upon as ill-grounded, superstitious terrors ^. 

7. Fftiiis of XXVI. 7. The pains of benevolence are the pains resulting 
benevolence* ^ i»r 

from the view of any pains supposed to be endured by other 

beings. These may also be called the pains of good-will, of 
sympathy, or the pains of the benevolent or social affections. 

8. Pains of XXVII. 8. The pains of malevolence are the pains resulting 

from the view of any pleasures supposed to be enjoyed by any 
beings who happen to be the objects of a man's displeasure. 
These may also be styled the pains of ill-will, of antipathy, or 
the pains of the malevolent or dissocial affections. 

9. Pains of XXVIII. g. The pains of the memory may be grounded on 

* every one of the above kinds, as well of pains of privation as 
of positive pains. These correspond exactly to the pleasures of 
the memory. 

10. Pains of XXIX. 10. Thepains of the imaginationmayalso be groimded 

Hon. opposed wiflo ; not to do him any sorts of good offices, or not to do him so many 
piuul^res of a 9^^ officcs as they would otherwise ; the pain resulting from such consider^ 
srood^nam^ ation may be reckoned a pain of privation : as far as they are supposed to 
anotho;^"^ regard him with such a degree of aversion or disesteem as to be duposed to 

do him positive iU offices, it may be reckoned a positive pain. The pain of 

privation, and the positive pain, in this case run one into another indis- 

tinguishably. 
No positive 1 There seem to be no positive pains to correspond to the pleasures of 
^d^"the power. The pains that a man may feel from the want or the loss of power, 
poSS^** ®' in as far as power is distinguished from all other sources of pleasure, seem 

to be nothing more than pains of privation. 
The positire * The positivc pains of piety, and the pains of privation, opposed to the 
andtiMf ^kS' pleasures of piety, run one into another in the same manner as the positive 
2pp2ed ?o the ?*""• °f enmity, or of an ill name, do with respect to the pains of privation, 
pLuures of ^ opposcd to the plcasuros of amity, and those of a good name. If what is 
OM anoSw.*** apprehended at the hands of God is barely the not receiving pleasure, the 

pain is of the privative class : if, moreover, actual pain be apprehended, it 

18 of the class of positive pains. 
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on any one of the above kinds, as well of pains of privation as the imagina- 
of positive pains : in other respects they correspond exactly to 
the pleasures of the imagination. 

XXX. II. The pains of expectation may be grounded on each u- pwm of 
one of the above kinds, as well of pains of privation as of posi- 
tive pains. These may be also termed pains of apprehension ^. 

XXXI. 12. The pains of association correspond exactly to la. Pains of 
the pleasures of association. 

XXXII. Of the above list there are certain pleasures and Pleasures 
pains which suppose the existence of some pleasure or pain are e^Sw 
of some other person, to which the pleasure or pain of the per- ing or wtra- 
son in question has regard : s uch pleasures and pains may be '®**"^** 
terme d extra-regardin g > Others do not suppose any such thing : 

these may be tftmnpfl ^pJfrp/jgfdifig^. The only pleasures and 
pains of the extra-regarding class are those of benevolence and 
those of malevolence : all the rest are self -regarding *. 

XXXIII. Of all these several sorts of pleasures andpains.there in what 
is scarce any o ne which is not liable, on more accounts than one, la w^L con- 
Ho <i6Ul^ Uflder the consideration of the law. Is an ofience com- theltbove 
mitted ? It is the tendency which it has to destroy, in such or pKafiSes. 
such persons, some of these pleasures, or to produce some of 
these pains, that constitutes the mischief of it, and the ground 
for punishing it. It is the prospect of some of these pleasures, 
or of security from some of these pains, that constitutes the 
motive or temptation, it is the attainment of them that consti- 
tutes the profit of the ofience. Is the offender to be punished ? 
It can be only by the production of one or more of these pains, 
that the punishment can be inflicted *. _- ^-^ 

1 In oontradistinotion to these, all other pains may be termed pains of 
sufferance, 

■ See chap. x. [Motives]. 

* By this means the pleasures and pains of amity may be the more Heasares and 
clearly distinguished from those of benevolence : and on the other hand, Sdl^mSJ^'^ 
those of enmity from those of malevolence. The pleasures and pains of distinguished 
amity and enmity are of the self-regarding cast : those of benevolence and b^SvoiSce ^ 
malevolence of the extra-regarding. «»d maiero- 

* It would be a matter not only of curiosity, but of some use, to exhibit complex 

a catalogue of the several complex pleasures and pains, analyzing them at pleasures and 
the same time into the several simple ones, of which they are respectively SS?.* °'°'"*^' 
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composed. But such a disquisition would take up too much room to be ad- 
mitted here. A short specimen, however, for the purpose of illustration, 
can hardly be dispensed with. 

Specimen. The pleasuces taken in at the eye and ear are generally very complex. 

SST °^* T*^® pleasures of a country scene, for instance, consist commonly, amongst 

prospect others, of the following pleasures : 

I. Pleasures of the senses. 

1. The simple pleasures of sight, excited by the perception of agreeable 
colours and figures, green fields, waving foliage, glistening water, and the 
like. 

2. The simple pleasures of the ear, excited by the perceptions of the 
chirping of birds, the murmuring of waters, the rustling of the wind among 
the trees. 

3. The pleasures of the smell, excited by the perceptions of the fragrance 
of flowers, of new-mown hay, or other vegetable substances, in the first 
stages of fermentation. 

4. The agreeable inward sensation, produced by a brisk circulation ol 
the blood, and the ventilation of it in the lungs by a pure air, such as that 
in the country frequently is in comparison of that which is breathed in 
towns. 

n. Pleasures of the imagination produced by association. 

1. The idea of the plenty, resulting from the possession of the objecte 
that are in view, and of the happiness arising from it. 

2. The idea of the innocence and happiness of the birds, sheep, cattle, 
dogs, and other gentle or domestic animals. 

3. The idea of the constant flow of health, supposed to be enjoyed by all 
these creatures : a notion which is apt to result i&om the occasional flow of 
health enjoyed by the supposed spectator. 

4. The idea of gratitude, excited by the contemplation of the all-powerful 
and beneficent Beiog, who is looked up to as the author of these blessings. 

These four last are all of them, in some measure at leasts pleasures pf 
sympathy. 

The depriving a man of this groupe of pleasures is one of the evils apt to 
result from imprisonment ; whether produced by illegal violence, or in the 
way of punishment, by appointment of the laws. 



CHAPTER VI. 



OF CIBCUMSTANCES INFLUENCING SENSIBILITY. 

|L Pain and pleasure are produced in men*s minds by the Pain and 
action of certain causes. But the quantity of pleasure and pain uniformly 
runs not uniformly in proportion to the cause ; in other words, tionedto 
to the quantity of force exerted by such cause. The truth of 
this observation rests not upon any metaphysical nicety in the 
import given to the terms cause, quantity, and force : it will 
be equally true in whatsoever manner such force be measured. 

II . The disposition which any one has to feel such or such a Degi^e or 
quantity of pleasure or pain, u pon the appHcation of a cause of Sfsenribi- 
given force, is what we term the degree or quaifUum of his 
sensibility. This may be eitlieT general, referring to the sum 

of the causes that act upon him during a given period : or par- 
tieular, referring to the action of any one particular cause, or 
sort of cause. 

III. But in the same mind such a.n ^ anoh OAnaaa nf pain nr T^ma nr 

pleasure will produce more pain or pleasure than such or such sensrtuWiy, 

other cansft f* nf pain nr plpagnrp - ntiH fliia prnpf)|>| ^Qn will in ^ 

( Afferent m inflff hft H^gpTftnt. The disposition which any one has 
to have the proportion in which he is affected by two such 
causes, different from that in which another man is affected 
by the same two causes, may be termed the quality o r bias of 
his sensibility. One man, for instance, may be most affected 
by the pleasures of the taste ; another by those of the ear. So 
also, if there be a difference in the nature or proportion of two 
pains or pleasures which they respectively experience from the 
same cause ; a case not so frequent as the former. From the 
same injury, for instance, one man may feel the same quantity 



y 
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of grief and resentment together as another man : but one of 
them shall feel a greater share of grief than of resentment : the 
^ other, a greater share of resentment than of grief. 
Exciting IV. Any incident which serves as a cause, either of pleasure 

causes ^ " \ ^ — 

pi^«j»We or of pam, may be termed an exciting cause : if of pleasure, a 
pleasurable cause : if of pain, a painful, afiOlictiye, or doloiific 



cause 



1 



circum- V. Now the Quantity of pleasure, or of pam, which a man is 

stances in- ,. , ,— T* ^ — if r^ -r* ^ — -r- 

fluencinff l iable to experience upon the application of an excitmg caus e, 
what, y since they will not depend altogether upon that cause, will de- 
pend in some measure upon some other circumstance or circum- 
stances: these circumstances, whatsoever they be, may be termed 
QJrcumstances irtfluendng sensibility K 
Circum- VI. These circumstances will apply differently. to different 

stances in- .^. . , ,i , , , . 

fluencinir exciting causes ; insomuch that to a certam excitmg cause, a 
enumerated, certain circumstance shall not apply at all, which shall apply 
with great force to another exciting cause. But without enter- 
ing for the present into these distinctions, it may be of use to 
sum up all the circumstances which can be found to influence 
the effect of any exciting cause. These, as on a former occasion, 
it maybe as wellfirst to sum up together in the concisest manner 
possible, and afterwards to allot a few words to the separate ex- 
planation of each article. They seem to be as follows: i. Health. 
2. Strength. 3. Hardiness. 4. Bodily imperfection. 5. Quan- 
tity and quahty of knowledge. 6. Strength of intellectual 
powers. 7. Firmness of mind. 8. Steadiness of mind. 9. Bent 
of incHnation. 10. Moral sensibility. 11. Moral biases. 12. Re- 

^ The exciting cause, the pleasure or pain produced by it, and the inten- 
tion produced by such pleasure or pain in the character of a motive, are 
objects so intimately connected, that, in what follows, I fear I have not, on 
every occasion, been abl6 to keep them sufficiently distinct. I thought it 
necessary to give the reader this warning ; after which, should there be 
found any such mistakes, it is to be hop^ they will not be productive of 
much confusion. 

* Thus, in physical bodies, the momentum of a ball put in motion by 
impulse, will be influenced by the circumstance of gravity : being in some 
directions increased, in others diminished by it. So in a ship, put in motion 
by the wind, the momentum and direction will be influenced not only by 
the attraction of gravity, but by the motion and resistance of the water, and 
several other circumstances. 
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ligious sensibilily. 13. Religious biases. 14. Sympathetic sen- 
sibility. 15. Sympatbetic biases. 16. AntipathetiG sensibility. 
17. Antipathetic biases. 18. Insanity. 19. Habitual occupa- 
tions, 20. Pecuniary circumstances. 21. (Annexions in the 
way of sympathy. 22. Connexions in the way of antipathy. 
23. Badicalframeof body. 24. Radicalframe of mind. 25. Sex. 
26. Age. 27. Rank. 28. Education. 29. Climate. 30. Lineage. 
31. Government. 32. Religious profession ^ J 

VII. I. Health is the absence of disease, and consequently of 1. Health, 
all those kinds of pain which are among the symptoms of disease. 
A man may be said to be in a state of health when he is not 
conscious of any uneasy sensations, the primary seat of which 
can be perceived to be anywhere in his body^. In point of 

^ An analytical view of all these circumstances will be given at the con- Extent and in. 
elusion of the chapter ; to which place it was necessary to refer it> as it iS^St.**^**^ 
could not wellhaye been understood, till some of them had been previously 
explained. 

To search out the vast variety of exciting or moderating causes, by whic h 
the degree or bias of a man's sensibility may be influenced, to define the 
boundaries of each, to extricate them from the entanglements in which they 
are involved, to lay the effect of each article distinctly before the reader^ 
eye, is, perhaps, if not absolutely the most difficult task, at least one of the 
most difficult tasks, within the compass of moral physiology. Disquisitions 
on this head can never be completely satisfactory without examples. To 
provide a sufficient collection of such examples, would be a work of great 
labour as well as nicety : history and biography would need to be ran- 
sacked : a vast course of reading would need to be travelled through on 
purpose. By such a process the present work would doubtless have been 
rendered more amusing; but in point of bulk, so enormous, that this single 
chapter would have been swelled into a considerable volume. Feigned 
cases, although they may upon occasion serve to render the general matter 
tolerably intelligible, can never be sufficient to render it palatable. On 
this therefore, as on so many other occasions, I must confine myself to dry 
and general instruction : discarding illustration, although sensible that 
without it instruction cannot manifest half its efficacy. The subject, how- 
ever, is so difficult, and so new, that I shall think I have not ill succeeded, 
if , without pretending to exhaust it^ I shall have been able to mark out the 
principal points of view, and to put the matier in such a method as may 
facilitate ihe researches of happier inquirers. 

The great difficulty lies in the nature of the words; which are not, like 
pain and pleasure, names of homogeneousreal entities,but names of various 
fictitious entities, for which no common genus is to be found : and which 
therefore, without a vast and roundabout chain of iavestigation, can never 
be brought imder any exhaustive plan of arrangement, but must be picked 
up here and there as they happen to occur. 

> It mav be thought, that in a certain degree of health, this negative 
account of the matter hardly comes up to the case. In a certain degree of 
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general sensibility, a man who is under the pressure of any 
bodily indisposition, or, as the phrase is, is in an ill state of 
health, is less sensible to the influence of any pleasurable cause, 
and more so to that of any afflictive one, than if he were toeU. 

2. staiwigth. VIII. 2. The circumstance of strength, though in point of 
causality closely connected with that of health, is perfectly dis- 
tinguishable from it. The same man will indeed generally be 
stronger in a good state of health than in a bad one. But one 
man, even in abadstate of health,may be stronger than another 
even in a good one. Weakness is a common concomitant of 
disease : but in consequence of his radical frame of body, a man 
may be weak all his Ufe long, without experiencing any disease. 
Health, as we have observed, is principally a negative circum- 
stance : strength a positive one. The degree of a man's strength 
can be measured with tolerable accuracy \ 

s. Hardi- IX. 3. Hardiness is a circumstance which, though closely con- 
nected with that of strength, is distinguishable from it. Hardi- 
ness is the absence of irritability. IrritabiHty respects either 
pain, resulting from the action of mechanical causes; or disease, 
resulting from the action of causes purely physiological. Irrita- 
bility, in the former sense, is the disposition to undergo a greater 

health, there is often such a kind of feeling diffused over the whole frame, 
such a comfortable feel, or flow of spirits, as it is called, as may with pro- 
priety come imder the head of positive pleasure. But without experiencing 
any such pleasurable feeling, if a man experience no painful one, he maybe 
well enough said to be in health. 
Measore of ^ The most accurate measure that canbegiven of aman's strength, seems 
^^^'i^n to be that which is taken from the weight or number of pounds and ounces 
can uft. he can lift with his hands in a given attitude. This indeed relates imme- 
diately only to his arms : but these are the organs of strength which are 
most employed ; of which the strength corresponds with most exactness to 
the general state of the body with regard to strength ; and in which the 
quantum of strength is easiest measured. Strength may accordingly be 
distinguished into general and particvlar. 
weakMss^ Weakness is a negative term, and imports the absence of strength. It 

*^*^ is, besides, a relative term, and accordingly imports the absence of such a 

quantity of strength as makes the share, possessed by the person in ques- 
tion, less than that of some person he is compared to. Weakness, when it 
is at such a degree as to make it painful for a man to perform the motions 
necessary to the going through the ordinary functions of life, such as to get 
up, to weSkj to dress one's sel^ and so forth, brings the circumstance of 
health into question, and puts a man into that sort of condition in which 
he is said to be in ill health. 
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or less degree of pain upon tbe application of a mechanical 
cause ; snch as are most of those applications by which simple 
afflictive punishments are inflicted, as whipping, beating, and the 
like. In the latter sense, it is the disposition to contract disease 
with greater or less facility, upon the appUcation of any instru* 
ment acting on the body by its physiological properties ; as in 
the case of fevers, or of colds, or other inflammatory diseases, 
produced by the appHcation of damp air : or to experience im- 
mediate uneasiness, as in the case of relaxation or chilliness 
produced by an over or under proportion of the matter of heat. 

Hardiness,even in the sense in which it isopposedto the action Difference 
of mechanical causes, is distinguishable from strength. The ex- stren^h 
temal indications of strength are the abundance and fimmess of ^ 



the muscular fibres : those of hardiness, in this sense, are the 
firmness of the muscular fibres, and the callosity of the skin. 
Strength is more pectiliarly the gift of nature : hardiness, of 
education. Of two persons who have had, the one the education 
of a gentleman, the other, that of a common sailor, the first 
may be the stronger, at the same time that the other is the 
hardier. 

X. 4. By bodily imperfection may be understood that con- 4. Bodily 
dition which a person is in, who either stands distinguished by tSS! ^ 
any remarkable deformity, or wants any of those parts or facul- 
ties, which the ordinary run of persons of the same sex and age 

are furnished with : who, for instance, has a hare-lip, is deaf, or 
has lost a hand. This circumstance, like that of ill-health, tends 
in general to diminish more or less the efiEect of any pleasurable 
circumstance, and to increase that of any afflictive one. The 
effect of this circumstance, however, admits of great variety : 
inasmuch as there are a great variety of ways in which a man 
may suffer in his personal appearance, and in his bodily organs 
and faculties : all whic& differences will be taken notice of in 
their proper places ^. 

XI. 5. So much for circumstances belonging to the condition 6. Quantity 
of the body : we come now to those which concern the con- of know- 

•^ ledge. 

^ See B. I. Tit. [Iirep. corp. InjurieB]. 
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dition of the mind : the use of mentioning these will be seen 
hereafter. In the first place may be reckoned the quantity and 
quality of the knowledge the person in question happens to 
possess : that is, of the ideas which he has actually in store, 
ready upon occasion to call to mind ; meaning such ideas as are 
in some way or other of an interesting nature : that is, of a 
nature in some way or other to influence his happiness, or that 
of other men. When these ideas are many, and of importance, 
a man is said to be a man of knowledge ; when few, or not of 
importance, ignorant 
6 strength XII. 6. By strength of intellectual powers may be understood 
tuAi powera. the degree of facility which a man experiences in his endeavours 
to call to mind as well such ideas as have been already aggre- 
gated to his stock of knowledge, as any others, which, upon any 
occasion that may happen, he may conceive a desire to place 
there. It seems to be on some such occasion as this that the 
words farts and talents are commonly employed. To this head 
may be referred the several quahties of readiness of apprehen- 
sion, accuracy and tenacity of memory, strength of attention, 
clearness of discernment, amplitude of comprehension, vividity 
and rapidity of imagination. Strength of intellectual powers, in 
general, seems to correspond pretty exactly to general strength 
of body : as any of these qualities in particular does to particular 
strength. 
7. Firmness XIII. 7. Firmness of mind on the one hand, and irritability 
on the other, regard the proportion between the degrees of eflS^- 
cacy with which a man is acted upon by an exciting cause, of 
which the value Hes chiefly in magnitude, and one of which 
the value hes chiefly in propinquity^. A man may be said 
to be of a firm mind, when small pleasures or pains, which are 
present or near, do not aflect him, in a greater proportion to 
their value, than greater pleasures or pains, which are uncertain 
or remote ^ ; of an irritable mind, when the contrary is the 
case. 

* See chap. iv. [Value], 

> When, for instance, having been determined, by the prospect of some 



of mind. 
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XIV. 8. Steadiness regards the time during which a given 8.BtMdi- 
exciting cause of a given value continues to affect a man in 
nearly the same manner and degree as at first, no assignable 
external event or change of circumstances intervening to make 

an alteration in its force \ 

XV. 9. By the bent of a man's inclinations may be under- »• ?«nt <>' 

- iiioiiixuitioii& 

stood the propensity he has to expect pleasure or pain from cer- 
tain objects, rather than from others. A man's inclinations may 
be said to have such or such a bent, when, amongst the several 
sorts of objects which afford pleasure in some degree to all men, ^ 
he is apt to expect more pleasure from one particular sort, than 
from another particular sort, or more from any given particular 
sort, than another man would expect from that sort ; or when, 
amongst the several sorts of objects, which to one man afford 
pleasure, whilst to another they afford none, he is apt to expect, 
or not to expect, pleasure from an object of such or such a sort : 
so also with regard to pains. This circumstance, though inti- 
mately connected with that of the bias of a man's sensibility, is 
not undistinguishablefrom it. The quantity of pleasure or pain, 
which on any given occasion a man may experience from an 
application of any sort, may be greatly influenced by the ex- 
pectations he has been used to entertain of pleasure or pain from 
that quarter ; but it will not be absolutely determined by them : 
for pleasure or pain may come upon him from a quarter from 
which he was not accustomed to expect it. 
XVT. 10. The circimiBtances of moral, religiofM, swnpatheticyio. Moral 

. , . ,.,. , , , ., 1 .if sensibility. 

and anttpathettc sensmlUyy when closely considered, will appear 
to be included in some sort under that of bent of inclination. On 

inconvenience, not to disclose a f act» although he should be pat to the rack, 
he perseveres in such resolution af t^ the rack is brought into his presence, 
and even applied to him. 

^ The facility with which children grow tired of their play-things, and 
thnW Uiem away, is an instance of unsteadiness : the perseveranco with 
which a merchant applies himself to his traffic, or an author to his book, 
may be taken for an instance of the contrary. It is difficult to judge of the 
quantity of pleasure or pain in these cases, but from the effects which it 
produces in the character of a motive : and even then it is difficult to pro- 
nounce, whether the change of conduct happens by the extinction of the old 
pleasure or pain, or by the intervention ik a new one. 

BSNTBAU E 
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account of their particular importance they may, however, be 
worth mentioning apart. A man's moral sensibiHty may be said 
to be strong, when the pains and pleasures of the moral sanc- 
tion^ show greater in his eyes, incomparison with other pleasures 
and pains (and consequently exert a stronger influence) thanin 
the eyes of the persons he is compared with ; in other words, 
when he is acted on with more than ordinary efficacy by the 
sense of honour : it may be said to be weak, when the contrary 
is the case. 

u. Moral XVII. II. Moral sensibility seems to regard the average efiect 
or influence of the pains and pleasures of the moral sanction, 
upon all sorts of occasions to which it is applicable, or happens 
to be applied. It regards the average force or qtiantiti/ of the 
impulses the mind receives from that source during a given 
period. Moral bias regards the particular acts on which, upon 
so many particular occasions, the force of that sanction is looked 
upon as attaching. It regards the quality or direction of those 
impulses. It admits of as many varieties, therefore, as there are 
dictates which the moral sanction may be conceived to issue 
forth. A man may be said to have such or such a moral hitts, 
or to have a moral bias in favour of such or such an action, 
when he looks upon it as being of the number of those of which 
the performance is dictated by the moral sanction. 

i2.Baii9iou8 XVIII. 12. What has been said with regard to moral sensi- 
buity, may be applied, mutatis mutandis, to religious. 

is.Beiigioos XIX. 13. What has been said with regard to moral biases, 
may also be applied, mutatis mutandis, to religious biases. 

14 s^mpa. XX. 14. By sympathetic sensibiHty is to be understood the 

sibUity. propensity that a man has to derive pleasure from the happi- 
ness, and pain from the unhappiness, of other sensitive beings. 
It is the stronger, the greater the ratio of the pleasure or pain 
he feels on their account is to that of the pleasure or pain which 
(according to what appears to him) they feel for themselves. 

16. Sympa- XXI. 15. Sympathetic bias regards the description of the 
parties who are the objects of a man s S3mipathy : and of tne 
^ See ch. v. [Fleastires and Fains]. 
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acts or other circumstances of or belonging to those persons, 
by which the sympathy is excited. These parties may be, 
I. Certain individuak. 2. Any subordinate class of individuals. 
3. The whole nation, 4. Human kind in general. 5. The 
whole sensitive creation. According as these objects of Byni' 
pathy are more numerous, the cfffection^ by which the man is 
biased, may be said to be the more enlarg^. 

XXII. 16, 17. Antipathetic sensibility and antipathetic biases 16, 17. An. 
are just the reverse of sympathetic sensibility and sympathetic seMibfiity 
biases. By antipathetic sensibility is to be understood the pro- "^^ *'***^ 
pensity that a man has to derive pain from the happiness, and 
pleasure from the unhappiness, of other sensitive beings. 

XXin. 18. The circumstance of insanity of mind corresponds is. imanity. 
to that of bodily imperfection. It admits, however, of much less 
variety, inasmuch as the soul is (for aught we can perceive) one '^ 
indivisible thing, not distinguishable, like the body, into parts. 
What lesser degrees of imperfection the mind may be susceptible 
of, seem to be comprisable under the already-mentioned heads 
of ignorance, weakness of mind, irritability, or unsteadiness ; or 
under such others as are reducible to them. Those which are 
here in view are those extraordinary species and degrees of 
mental imperfection, which, wherever they take place, are as 
conspicuous and as unquestionable as lameness or blindness 
in the body : operating partly, it should seem, by inducing an 
extraordinary degree of the imperfections above mentioned, 
partly by giving an extraordinary and preposterous bent to 
the inclinations. 

XXIV. 19. Under the head of a man^s habitual occupations, 19. Habi- 
are to be understood, on this occasion, as well those which he patioM!"" 
pursues for the sake of profit, as those which he pursues for the 
sake of present pleasure. The consideration of the profit itself 
belongs to the head of a man's pecuniary circumstances. It is 
evident,that if by any means a pimishment,or any other exciting 
cause, has the effect of putting it out of his power to continue in 
the pursuit of any such occupation, it must on that account be 
BO much the more distressing. A man's habitual occupations, 

B2 
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though intimately connected in point of causality with the bent 
of his inclinations, are not to be looked upon as precisely the 
same circumstance. An amusement, or channel of profit, may be 
the object of a man's inclinations, which has never been the 
subject of his habitual occupations : for it may be, that though 
he wished to betake himself to it, he never did, it not being in 
his power : a circumstance which may make a good deal of 
difference in the effect of any incident by which he happens 
to be debarred from it. 
nto*cS- XXV. 20. Under the head of pecuniary circumstances, I 
cumstances. mean to bring to view the proportion which a man's means 
bear to his wants : the sum total of his means of every kind, 
to the sum total of his wants of every kind. A man's means 
depend upon three circumstances : i. His property. 2. The 
profit of his labour. 3. His connexions in the way of support. 
His wants seem to depend upon four circumstances, i. His 
habits of expense. 2. His connexions in the way of burthen. 
3. Any present casual demand he may have. 4. The strength 
of his expectation. By a man's property is to be under- 
stood, whatever he has in store independent of his labour. 
By the profit of his labour is to be understood the growing 
profit. As to labour, it may be either of the body princi- 
pally, or of the mind principally, or of both indifferently : nor 
does it matter in what manner, nor on what subject, it be 
applied, so it produce a profit. By a man's connexions in 
the way of support, are to be understood the pecuniary assist- 
ances, of whatever kind, which he is in a way of receiving 
from any persons who, on whatever account, and in whatever 
proportion, he has reason to expect should contribute gralis to 
his maintenance : such as his parents, patrons, and relations. It 
seems manifest, that a man can have no other means than these. 
What he uses, he must have either of his own, or from other 
people : if from other people, either gratis or for a price. As 
to habits of expense, it is well known, that a man's desires are 
governed in a great degree by his habits. Many are the cases in 
which desire (and consequently the pain of privation connected 
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with it^) would not even subsist at all, but for previous enjoy- 
ment. By a man's connexions in the way of burthen, are to be 
understood whatever expense he has reason to look upon him- 
self as bound to be at in the support of those who by law, or the 
customs of the world, are warranted in looking up to him for 
assistance ; such as children, poor relations, superannuated ser- 
vants, and any other dependents whatsoever. As to present 
casual demand, it is manifest, that there are occasions on which 
a given sum will be worth infinitely more to a man than the 
same sum would at another time : where, for example, in a case 
of extremity, a man stands in need of extraordinary medical 
assistance : or wants money to carry on a law-suit, on which 
his all depends : or has got a livelihood waiting for him in a 
distantcountry,and wants moneyfor the charges of conveyance. 
In such cases, any piece of good or ill fortune, in the pecuniary 
way, might have a very different effect from what it would have 
at any other time. With regard to strength of expectation ; 
when-one man expects to gain or to keep a thing which another 
does not, it is plain the circumstance of not having it will affect 
the former very differently from the latter ; who, indeed, com- 
monly will not be affected by it at all. 

XXVI. 21. Under the head of a man's connexions in the2i.Con-, 
way of sympathy, I would bring to viewthe number and descrip- "he w^of 
tion of the persons in whose welfare he takes such a concern, as ^^^^ ^ 
that the idea of their happiness should be productive of pleasure, 
and that of their unhappiness of pain to him : for instance, a 
man's wife, his children, his parents, his near relations, and in- 
timate friends. This class of persons, it is obvious, will for the 
most part include the two classes by which his pecuniary circum- 
stances are affected : those, to wit, from whose means he may 
expect support, and those whose wants operate on him as a 
burthen. But it is obvious, that besides these, it may very well 
include others, with whom he has no such pecuniary connexion; 
and even with regard to these, it is evident that the pecuniary 
dependence, and the union of affections, are circumstances per- 
^ See ch. v. [Pleasures and Pains]. 
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fectly distinguisliable. Accordingly, the connexions here in 
question, independently of any influence they may have on a 
man's pecuniary circumstances, have an influence on the effect 
of any exciting causes whatsoever. The tendency of them is to 
increase a man's general sensibiHty ; to increase, on the one 
hand, the pleasure produced by all pleasurable causes ; on the 
other, the pain produced by all afflictive ones. When any plea- 
surable incident happens to a man, he naturally, in the first 
moment, thinks of the pleasure it will afford immediately to 
himself : presently afterwards, however (except in a few cases, 
which is not worth while here to insist on) he begins to think 
of the pleasure which his friends will feel upon their coming to 
know of it : and this secondary pleasure is commonly no mean 
addition to the primary one. First comes the self-regarding 
pleasure : then comes the idea of the pleasure of sympathy, 
which you suppose that pleasure of yours will give birth to in 
the bosom of your friend : and this idea excites again in yours 
a new pleasure of sympathy, grounded upon his. The first plea- 
sure issuing from your own bosom, as it were from a radiant 
point, illuminates the bosom of your friend : reverberated from 
thence, it is reflected with augmented warmth to the point from 
whence it first proceeded : and so it is with pains ^ 

Nor does this effect depend wholly upon affection. Among 
near relations, although there should be no kindness, the plea- 
sures and pains of the moral sanction are quickly propagated by 
a pecuHar kind of sympathy : no article, either of honour or 
disgrace, can well fall upon a man, without extending to a cer- 
tain distance within the circle of his family. What reflects 
honour upon the father, reflects honour upon the son : what re- 
flects disgrace, disgrace. The cause of this singular and seem- 
ingly unreasonable circumstance (that is, its analogy to the rest 

^ This is one reason why legislators in general like better to have married 
people to deal with than single ; and people that have children than such 
as are childless. It is manifest that the stronger and more numerous a 
man's connexions in the way of sympathy are, the stronger is the hold 
which the law has upon him. A wife and children are so many pledges a 
man gives to the world for his good behaviour. 
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of the phenomena of the human mind,) belongs not to the pre* 
sent purpose. It is sufficient if the eSect be beyond dispute. 

XXVII. 22. Of a man's connexions in the way of antipathy, 22. Con- 
there needs not any thing very particular to be observed. Hap- the,*^y ^ 
pily there is no primaeval and constant source of antipathy in*^**** ^' 
human nature, as there is of sympathy. There are no permanent 

sets of persons who are naturally and of course the objects of an- 
tipathy to a man, as there are who are the objects of the con* 
trary affection. Sources, however, but too many, of antipathy, 
are apt to spring up upon various occasions during the course of 
a man's life : and whenever they do, this circumstance may have 
a very considerable influence on the effects of various exciting 
causes. As on the one hand, a punishment, for instance, which 
tends to separate a man from those with whom he is connected 
in the way of sympathy, so on the other hand, one which tends 
to force him into the company of those with whom he is con- 
nected in the way of antipathy, will, on that account, be so 
much the more distressing. It is to be observed, that sjonpathy 
itself multiplies the sources of antipathy. Sjonpathy for your 
friend gives birth to antipathy on your part against all those 
who are objects of antipathy, as well as to sjonpathy for those 
who are objects of sympathy to him. In the same manner does 
antipathy multiply the sources of sjonpathy ; though commonly 
perhaps with rather a less degree of efficacy. Antipathy against 
your enemy is apt to give birth to sjrmpathy on your part 
towards those who are objects of antipathy, as well as to an- 
tipathy against those who are objects of sjonpathy, to him. 

XXVIII. 23. Thus much for the circumstgjicsp by which the 23. Badicai 
effect of any exciting cause may be influenced, when applied body! ^ 
upon any given occasion, at any given period. But besides 

these supervening incidents, there are other circumstances re- 
lative to a man, that may have their influence, and which are 
co-eval to his birth. In the first place, it seems to be universally 
agreed, that in the original frame or texture of every man's 
body, there is a something which, independently of all subse- 
quently intervening circumstances, renders him liable to be 
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affected by causes producing bodily pleasure or pain, in a 
manner different from that in which another man would be 
affected by the same causes. To the catalogue of circumstances 
influencing a man's sensibility, we may therefore add his ori- 
ginal or radical frame, texture, constitution, or temperament 
of body. 
^^Badioai XXIX. 24. In the next place, it seems to be pretty well 
mind. agreed, that there is something also in the original frame or 
texture of every man's mind, which, independently of all ex- 
terior and subsequently intervening circumstances, and even of 
his radical frame of body, makes him Uable to be differently 
affected by the same exciting causes, from what another man 
would be. To the catalogue of circumstances influencing a 
man's sensibility, we may therefore further add his original or 
radical frame, texture, constitution or temperament of mind \ 
Thisdistinct XXX. It scems prettv certain, all this while, that a man's 

from the cir- ., ._. i . t . # . -i 

cumstanoe sensibility to causes producing pleasure or pam, even of mmd, 
body ; may depend m a considerable degree upon his ongmal and ac- 
quired frame of body. But we have no reason to think that it 
can depend altogether upon that frame: since, on the one hand, 
we see persons whose frame of body is as much aUke as can be 
conceived, differing very considerably in respect of their mental 
frame: and, on the other hand, persons whose frame of mind is 
as much alike as can be conceived, differing very conspicuously 
in regard to their bodily frame ^. 

Idiosyncrasy, ^ The characteristic circumstanoeB whereby one man's frame of body or 
^^^' mind, considered at any given period, stands distinguished from that of 

another, have been comprised by metaphysicians and physiologists under 
the name idioayncrasy, &om i^os, peculiar, and avvupaais, composition. 
Whether the * Those who maintain, that the mind and the body are one substance, 
riS^onSSS" ^^y ^®^® object, that upon that supposition the distinction between frame 
rial maklMno^' of mind and frame of body is but nominal, and that accordingly there is no 
diflTerence. g^^jj^ ^j^g g^ ^ frame of mind distinct from the frame of body. But grant- 
ing, for argument-sake, the antecedent, we may dispute the consequence. 
For if the mind be but a part of the body, it is at any rate of a nature very 
different from the other parts of the body. 

A man's frame of body cannot in any purt of it undergo any considerable 
alteration without its being immediately indicated by phaenomena discern- 
ible by the senses. A man's frame of mind may undergo very considerable 
alterations, his frame of body remaining the same to all appearance ; that 
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XXXI. It seems indisputable also, that the difierent sets of ;^o"hera^™ 
external occurrences that may befall a man in the course of his 

life, will make great differences in the subsequent texture of his 
mind at any given period : yet still those differences are not 
solely to be attributed to such occurrences. Equally far from 
the truth seems that opinion to be (if any such be maintained) 
which attributes all to nature, and that which attributes all to 
education. The two circumstances will therefore still remain 
distinct, as well from one another, as from all others. 

XXXII. Distinct however as they are, it is manifest, that at Yet the i*- 

, _ . , . . 9 \'f i .1 .suit of them 

no penod m the active part of a man s life can they either of is not sepa- 

•*• i^f^ly dig. 



them make their appearance by themselves. All they do is to cernibie. 
constitute the latent ground- work which the other supervening 
circumstances have to work upon: and whatever influence those 
original principles may have, is so changed and modified, and 
covered over, as it were, by those other circumstances, as never 
to be separately discernible. The effects of the one influence are 
indistinguishably blended with those of the other. 

XXXIII. The emotions of the body are received, and with Frame of 
reason, as probable indications of the temperature of the mind. cate^,^but 
But they are far enough from conclusive. A man may exhibit, ^, that of^' 
for instance, the exterior appearances of grief, without really °^ ' 
grieving at all, or at least in any thing near the proportion in 
which he appears to grieve. Oliver Cromwell, whose conduct 
indicated a heart more than ordinarily callous, was as remark- 
ably profuse intears^. Many men call command the external ap- 
pearances of sensibility with very little realfeeling^. The female 

is, for any thing that is indicated to the contrary by phsenomena cognizable 
to the senses : meaning those of other men. 

^ Hume's Hist. 

* The quantity of the sort of pain, which is called grief, is indeed hardly 
to be measured by any external indications. It is neither to be measured, 
for instance, by the quantity of the tears, nor by the number of moments 
spent in cr3ring. Indications rather less equivocal may,perhaps,be afforded 
by the pulse. A man has not the motions of his heart at command as he 
has those of the muscles of his face. But the particular significancy of 
these indications is still very uncertain. All they can express is, that the 
man is affected ; they cannot express in what manner, nor from what cause. 
To an affection resulting in reauty from such or such a cause, he may give 
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' sex commonly with greater facility than the male t hence the 
proverbial expression of a woman's tears. To have this kind of 
command over one's self, was the characteristic excellence of 
the orator of ancient times, and is still that of the player in 
our own. 
Secondary XXXIV. The remaining circumstances may, with reference to 
circum- those already mentioned, be termed secondary influencing cir- 
cumstances. These have an influence, it is true, on the quantum 
or bias of a man's sensibiHty, but it is only by means of the 
other primary ones. The manner in which these two sets of 
circumstances are concerned, is such that the primary ones do 
the business, while the secondary ones lie most open to ob- 
servation. The secondary ones, therefore, are those which are 
most heard of ; on which account it will be necessary to take 
notice of them : at the same time that it is only by means of the 
primary ones that their influence can be explained ; whereas the 
influence of the primary ones will be apparent enough, without 
any mention of the secondary ones. 
26. Sex. XXXV. 25. Among such of the primitive modifications of 

the corporeal frame as may appear to influence the quantum and 
bias of sensibiHty, the most obvious and conspicuous are those 
which constitute the sex. In point of quantity, the sensibility 
of the female sex appears in general to be greater than that of 
the male. The health of the female is more delicate than that 
of the male : in point of strength and hardiness of body, in point 
of quantity and quality of knowledge, in point of strength of 
intellectual powers, and firmness of mind, she is commonly in- 

an artificial colouring, and attribute it to such or such another cause. To 
an affection directed in reality to such or such a person as its object, he 
may give an artificial bias, and represent it as if directed to such or such 
another object. Tears of rage he may attribute to contrition. The concern 
he feels at the thoughts of a punishment that awaits him, he may impute 
to a sympathetic concern for the mischief produced by his offence. 

A very tolerable judgment, however, may commonly be formed by a dis- 
cerning mind, upon laying all the external indications exhibited by a man 
together, and at the same time comparing them with his actions. 

A remarkable instance of the power of the will, over the external indica- 
tions of sensibility, is to be found in Tacitus's story of the Koman soldier, 
who raised a mutiny in the camp, pretending to have lost a brother by the 
lawless cruelty of the General. The truth was, he never had had a brother. 
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f erior : moral, religious, 83anpathetiG, and antipathetic sensibility 
are commonly stronger in her than in the male. The quality of 
her knowledge, and the bent of her inclinations, are commonly 
in many respects different. Her moral biases are also, in certain 
respects, remarkably different : chastity, modesty, and delicacy, 
for instance, are prized more than courage in a woman: courage, 
more than any of those qualities, in a man. The religious 
biases in the two sexes are not apt to be remarkably different ; 
except that the female is rather more inclined than the male to 
superstition; that is, to observances not dictated by the prin- 
ciple of utility ; a difference that may be pretty well accounted 
for by some of the before-mentioned circumstances. Her sym- 
pathetic biases are in many respects different; for her own off- 
spring all their lives long, and for children in general while 
young, her affection is commonly stronger than that of the 
male. Her affections are apt to be less enlarged : seldom ex- 
panding themselves so much as to take in the welfare of her 
country in general, much less that of mankind, or the whole 
sensitive creation : seldom embracing any extensive class or di- 
vision, even of her own countrjrmen, unless it be in virtue of ( 
her S3anpathy for some particular individuals that belong to it. 
In general, her antipathetic, as well as sympatheticbiases, are apt 
to be less conformable to the principle of utiHty than those of 
the male ; owing chiefly to some deficiency in point of know- 
ledge, discernment, and comprehension. Her habitual occupa- 
tions of the amusing kind are apt to be in many respects dif- 
ferent from those of the male. With regard to her connexions 
in the way of S3anpathy, there can be no difference. In point 
of pecuniary circumstances, according to the customs of perhaps 
all countries, she is in general less independent. 

XXXVI. 26. Age is of course divided into divers periods, of 2e. Ago, 
which the number and limits are by no means uniformly ascer- 
tained. One might distinguish it, for the present purpose, into, 
I. Infancy. 2. Adolescence. 3. Youth. 4. Maturity. 5. De- 
cHne. 6. Decrepitude. It were lost time to stop on the present 
occasion to examine it at each period, and to observe the indi- 
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cations it gives, with respect to the several primary circum- 
stances just reviewed. Infancy and decrepitude are commonly 
inferior to the other periods, in point of health, strength, hardi- 
ness, and so forth. In infancy, on the part of the female, the 
imperfections of that sex are enhanced : on the part of the male, 
imperfections take place mostly similar in quality,but greater in 
quantity, to those attending the states of adolescence, youth, and 
maturity in the female. In the stage of decrepitude both sexes 
relapse intomany of the imperfections of infancy. The generality 
of these observations may easily be corrected upon a particular 
review. 

87. Bank. XXXVII. 27. Station, or rank in Ufe, is a circumstance, 
that, among a civilized people, will commonly undergo a multi- 
pUcity of variations. Gceteris parilms, the quantum of sensibihty 
appears to be greater in the higher ranks of men than in the 
lower. The primary circumstances in respect of which this 
secondary circumstance is apt to induce or indicate a difierence, 
seem principally to be as follows : i. Quantity and QuaHty of 
knowledge. 2. Strength of mind. 3. Bent of inclination. 4. 
Moral sensibihty. 5. Moral biases. 6. Behgious sensibihty. 
7. Behgious biases. 8. Sympathetic sensibihty. 9. S3nnpathetic 
biases. 10. Antipathetic sensibihty. 11. Antipathetic biases. 
12. Habitual occupations. 13. Nature and productiveness of 
a man's means of hvelihood. 14. Connexions importing profit. 
15. Habit of expense. 16. Connexions importing burthen. 
A man of a certain rank will frequently have a number of de- 
pendents besides those whose dependency is the result of natural 
relationship. As to health, strength, and hardiness, if rank has 
any influence on these circumstances, it is but in a remote way, 
chiefly by the influence it may have on its habitual occupations. 

2s. Bduca- XXXVIII. 28. The influence of education is still more ex- 
tensive. Education stands upon a footing somewhat difierent 
from that of the circumstances of age, sex, and rank. These 
words, though the influence of the circumstances they respec- 
tively denote exerts itself principally, if not entirely, through 
the medium of certain of the primary circumstances before 
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mentioned, present, however, each of them a circumstance which 
has a separate existence of itself. This is not the case with the 
word education : which means nothing any farther than as it 
serves to call up to view some one or more of those primary 
circumstances. Education may be distinguished into phy- 
sical and mental; the education of the body and that of 
the mind : mental, again, into intellectual and moral ; the 
culture of the understanding, and the culture of the affec- 
tions. The education a man receives, is given to him partly 
by others, partly by himself. By education then nothing more 
can be expressed than the condition a man is in in respect of 
those primary circumstances, as resulting partly from the 
management and contrivance of others, principally of those who 
in the early periods of his Ufe have had dominion over him, 
partly from his own. To the physical part of his education, 
belong the circumstances of health, strength, and hardiness: 
sometimes, by accident, that of bodily imperfection ; as where 
by intemperance or negligence an irreparable mischief happens 
to his person. To the intellectual part, those of quantity and 
quality of knowledge, and in some measure perhaps those of 
firmness of mind and steadiness. To the moral part, the bent 
of his inclinations, the quantity and quality of his moral, re- 
ligious, sympathetic, and antipathetic sensibility : to all three 
branches indiscriminately, but under the superior control of 
external occurrences, his habitual recreations, his property, his 
means of livelihood, his connexions in the way of profit and of 
burthen, and his habits of expense. With respect indeed to all 
these points, the influence of education is modified, in a manner 
more or less apparent, by that of exterior occurrences ; and in a 
manner scarcely at all apparent, and altogether out of the reach 
of calculation, by the original texture and constitution as well 
of his body as of his mind. 

XXXIX. 29. Among the external circumstances by which 29 cumate. 
the influence of education is modified, the principal are those 
which come under the head of climate. This circumstance 
places itself in front, and demands a separate denomination, not 
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merely on account of the magnitude of its influence, but also on 
account of its being conspicuous to every body, and of its apply- 
ing indiscriminately to great numbers at a time. This circum- 
stance depends for its essence upon the situation of that part of 
the earth which is in question, with respect to the course taken 
by the whole planet in its revolution round the sun; but for its 
influence it depends upon the condition of the bodies which com- 
pose the earth's surface at that part, principally upon the quan- 
tities of sensible heat at different periods, and upon the density, 
and purity, and dryness or moisture of the circumambient air. 
Of the so often mentioned primary circumstances, there are few 
of which the production is not influenced by this secondary one; 
partly by its manifest effects upon the body ; partly by its less 
perceptible effects upon the mind. In hot climates men's health 
is apt to be more precarious than in cold : their strength and 
hardiness less : their vigour, fixmness, and steadiness of mind 
less ; and thence indirectly their quantity of knowledge : the 
bent of their inclinations different : most remarkably so in re- 
spect of their superior propensity to sexual enjoyments, and in 
respect of the earliness of the period at which that propensity 
begins to manifest itself : their sensibilities of all kinds more 
intense : their habitual occupations savouring more of sloth 
than of activity : their radical frame of body less strong, pro- 
bably, and less hardy: their radical frame of mind less vigorous, 
less Arm, less steady. 
80. Lineage. XL. 30. Another article in the catalogue of secondary cir- 
cumstances, is that of race or linkage : the national race or 
lineage a man issues from. This circumstance, independently of 
that of climate, will commonly make some difference in point of 
radical frame of mind and body. A man of negro race, born in 
Frfince or England, is a very different being, in many respects, 
from a man of French or English race. A man of Spanish race, 
born in Mexico or Peru, is at the hour of his birth a different 
sort of being, in many respects, from a man of the original 
Mexican or Peruvian race. This circumstance, as far as it is 
distinct from climate, rank, and education, and from the two 
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just mentioned, operates cliiefly through the medium of moral, 
religious, sympathetic, and antipathetic biases. 

XLI. 31. The last circumstance but one, is that of govern- si. Goveni. 
ment : the government a man lives under at the time in ques- ™^ 
tion ; or rather that under which he has been accustomed most 
to live. This circumstance operates principally through the 
medium of education: the magistrate operating in the character 
of a tutor upon all the members of the state, by the direction he 
gives to their hopes and to their fears. Indeed under a solicitous 
and attentive government, the ordinary preceptor, nay even the 
parent himself, is but a deputy, as it were, to the magistrate : 
whose controlling influence, different in this respect from that of 
the ordinary preceptor, dwells with a man to his life's end. The 
effects of the peculiar power of the magistrate are seen more 
particularly in the influence it exerts over the quantum and bias 
of men's moral, reUgious, sympathetic, and antipathetic sensi- 
bihties. Under a well-constituted, or even under a well-admi- 
nistered though ill-constituted government, men's moral sensi- "7 
bility is commonly stronger, and their moral biases more con- 
formable to the dictates of utility : their rehgious sensibility 
frequently weaker, but their religious biases less unconformable 
to the dictates of utility : their sympathetic affections more 
enlarged, directed to the magistrate more than to small parties 
or to individuals, and more to the whole community than to 
either : their antipathetic sensibilities less violent, as being 
more obsequious to the influence of well-directed moral biases, 
and less apt to be excited by that of ill-directed religious ones : 
their antipathetic biases more conformable to well-directed moral 
ones, more apt (in proportion) to be groimded on enlarged and 
sympathetic than on narrow and self -regarding affections, and 
accordingly, upon the whole, more conformable to the dictates 
of utiHty. ' 

XLII. 32. The last circumstance is that of religious prof es- 32. Beu^ons 
sion: the religious profession a man is of : the religious frater- p"^^*"*^®"** 
nity of which he is a member. This circumstance operates 
principally through the medium of rehgious sensibility and reli- 
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gioiis biases. It operates, however, as an indication more or 
less conclusive, with respect to several other circumstances. 
With respect to some, scarcely but through the medium of the 
two just mentioned: this is thecasewith regard to the quantum 
and bias of a man's moral, sympathetic, and antipathetic sen- 
sibility : perhaps in some cases with regard to quantity and 
quaUty of knowledge, strength of intellectual powers, and bent 
of inclination. With respect to others, it may operate immedi- 
ately of itself : this seems to be the case with regard to a man's 
habitual occupations, pecxmiary circumstances, and connexions 
in the way of sjrmpathy and antipathy. A man who pays very 
little inward regard to the dictates of the rehgion which he finds 
it necessary to profess, may find it difficult to avoid joining in 
the ceremonies of it, and bearing a part in the pecuniary bur- 
thens it imposes \ By the force of habit and example he may 
even be led to entertain a partiality for persons of the same pro- 
fession, and a proportionable antipathy against those of a rival 
one. In particular, the antipathy against persons of different 
persuasions is one of the last points of rehgion which men part 
with. Lastly, it is obvious, that the religious profession a man 
is of cannot but have a considerable influence on his education. 
But, considering the import of the term education, to say this is 
perhaps no more than sapng in other words what has been said 
already. 

Use of the XLIII. These circumstances, all or many of them, will need 
obier?a?* to be attended to as often as upon anv occasion anv account is 
taken of anv quantity of pain or pleasure, as resulting from any 
cause . Has any person sustained an injury ? they will need to 
be considered in estimating the mischief of the o£Eence. Is satis- 
faction to be made to him? they will need to be attended to in 

^ The ways in which a religion may lessen a man's means, or augment 
his wants, are various. Sometimes it will prevent him from mining a 
profit of his money : sometimes from setting lus hand to labour. Sometimes 
it will oblige him to buy dearer food instead of cheaper : sometimes to pur- 
chase useless labour: sometimes to pay men for not labouring: sometimes 
to purchase trinkets, on which imagination alone has set a value : some- 
times to pmrchase exemptions from punishment, or titles to felicity in -the 
world to come. 



tions. 
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adjusting the quantum of that satisfaction. Is the injurer to be 
punished % they will need to be attended to in estimating the 
force of the impression that will be made on him by any given 
punishment. 

XLIV. It is to be observed, that though they seem all of How far the 
them, on some account or other, to merit a place in the cata- stances in 
logue, they are not all of equal use in practice. Differe nt articles 8e token ia" 
among them are applicable to different exciting causes. D t tliose **^°^^^ 
that may influence the effect of the same ezcitmg cause, some 
apply indiscriminately to whole classes of persons together ; 
being applicable to all, without any remarkable difference in 
degree : these may be directly and pretty fully provided for by 
the legislator. This is the caae, for instance, with the primary 
circumstances of bodily imperfection, and insanity : with the 
secondary circumstance of sex : perhaps with that of age : at 
any rate with those of rank, of cHmate, of lineage, and of reli- 
gious, profession. Others, however they may apply to whole 
classes of persons, yet in their appUcation to different individuals 
are susceptible of perhaps an indefinite variety of degrees. These 
cannot be fully provided for by the legislator; but, as the exist- 
ence of them, in every sort of case, is capable of being ascer- 
tained, and the degree in which they take place is capable of 
being measured, provision may be made for them by the iudge, 
or other executive magistrate, to whom the several individuals 
that happen to be concerned may be made known. This is the 
case, I. With the circumstance of health. 2. In some sort with 
that of strength. 3. Scarcely with that of hardiness : still less 
with thoseof quantity and qualityof knowledge, strength ofintel- 
lectual powers, firmness or steadiness of mind ; except in as far as 
a man's condition, inrespect of those circumstances, may be indi- 
cated by the secondary circumstances of sex, age, or rank : hardly 
with that of bent of inclination,except in as far as thatlatent cir- 
cumstance is indicated by the more manifest one of habitual oc- 
cupations: hardly with that of aman'smoralsensibihty or biases, 
except in as far as they may be indicated by his sex, age, rank, 
and education : not at all with his reUgious sensibility and 

BXNTBAM p 
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religious biases, except in as far as they may be indicated by the 
religious profession he belongs to : not at all with the quantity 
or quality of his sympathetic or antipathetic sensibilities, except 
^ in as far as they may be presumed from his sex, age, rank, edu- 

cation, lineage, or religious profession. It is the case, however, 
with his habitual occupations, with his pecuniary circumstances, 
and with his connexions in the way of sympathy. _nf nfliora^ 
again, either the existence cannot be ascertained, or the d egree 
cannot be measured. These, therefore, cannot be take n into 
account, either by the legislator or the executive maiajst rate. 
Accordiugly, they would have no claim to be taken notice 
of, were it not for those secondary circumstances by which 
they are indicated, and whose influence could not well be 
understood without them. What these are has been ahready 
mentioned. 
To what XLV. It has already been observed, t hat diflerent^ tides in 

caSes &jere this list 6f circumstances applyto different exciting causes : the 
aion to apply circumstance of bodily strength, for instance, has scarcely any 
®°^ influence of itself (whatever it may have in a roundabout way, 
and by accident) on the effect of an incident which shotdd 
increase or diminish the quantum of a man's property. It re- 
mains to be considered, what the exciting causes are with which 
the legislator has to do. These may, by some accident or other, 
be any whatsoever : but those which he has principally to do, 
are those of the painful or afiSictive kind. With pleasurable ones 
he has little to do, except now and then by accident : the 
reasons of which may be easily enough perceived, at the same 
time that it would take up too much room to unfold them here. 
The exciting causes with which he has principally to do, are, on 
the one hand, the mischievous acts, which it is his business to 
prevent ; on the other hand, the punishments, by the terror of 
which it is his endeavour to prevent them. Now of these two 
sets of exciting causes, the latter only is of his production : 
being produced partly by his own special appointment, partly 
in conformity to his general appointment, by the special ap- 
pointment of the judge. For the legislator, therefore, as well 
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as for the judge, it is necessary (if they would know what it is 
they are doing when they are appoin ting pu nishment) to have 
an eye to all these circumstances. [ For the legislator, lest^^N. 
meaning to apply a certain quantity of punishment to all per- \ 
sons who shall put themselves in a given predicament, he should \ 
unawares apply to some of those persons much more or much \ 

less than he himself intended : for the judge, lest, in applpng I 

to a particular person a particular measure of punishment, he } / 
should apply much more or much less than was intended,! / 
perhaps by himself, and at any rate by the legislator, i They y 
ought each of them, therefore, to have before him, on the one ^ 
hand, a list of the several circumstances by which sensibiUty f 
may be influenced ; on the other hand, a list of the several V 
species and degrees of punishment which they purpose to make \ 
use of: and then, by making a comparison between the two, to \ 
form a detailed estimate of the influence of each of the circum- \ 

stances in question, upon the efiect of each species and degree J 

of punish mentr^ — --^ 

There are two plans or orders of distribution, either of which 
might be pursued in the drawing up this estimate. The one is 
to make the name of the circumstance take the lead, and under 
it to represent the different influences it exerts over the effects 
of the several modes of punishment : the other is to make the 
name of the punishment take the lead, and under it to represent 
the different influences which are exerted over the effects of it 
by the several circumstances above mentioned. Now of these 
two sorts of objects, the punishment is that to which the inten- 
tion of the legislator is directed in the first instance. This is of 
his own creation, and will be whatsoever he thinks fit to make 
it : the influencing circumstance exists independently of him, 
and is what it is whether he will or no. What he has o ccasion 
t odo is to establish a certain species and degree oTpunishment : 
and it is only with reference t o that piipisl^men t that he has 
occasion to make any inquiry c o ncerning any of the circum* 
stances here in question. The latter of the two plans there- 
fore is that which appears by far the most useful and com- 

F2 
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modious. But neither upon the one nor the other plan can any 
such estimate be delivered here \ 
Analytical XLVI. Of the Several circumstances contained in this cata- 

^'taS*™ • ^*^8^®» ** ^*y "® ^^ ^^® *^ &^^ some sort of analytic view ; 

flueucing in order that it may be the more easily discovered if any which 
ought to have been inserted are omitted; and that, with regard 
to those which are inserted, it may be seen how they differ and 
agree. 

In the first place, they may be distinguished into primary 
and secondary : those may be termed primary, which operate 
immediately of themselves : those secondary, which operate 
not but by the medium of the former. To this latter head 
belong the circumstances of sex, age, station in life, education, 
climate, lineage, government, and religious profession : the rest 
are primary. These again are either connate or adveniiiifms : 
those which are connate, are radical frame of body and radical 
frame of mind. Those which are adventitious,are either personal, 
or exterior. The personal, again, concern either a man's dis- 
positions, or his actions. Those which concern his dispositions, 
concern either his body or his mind. Those which concern his 
body are health, strength, hardiness, and bodily imperfection. 
Those which concern his mind, again, concern either his under- 
standing or his affections. To the former head belong the 
circumstances of quantity and quality of knowledge, strength of 
understanding, and insanity. To the latter belong the circum- 
stances of firmness of mind, steadiness,bent of inclination, moral 

1 This is far from being a visionary proposal, not reducible to practice. 
I speak from experience, having actually drawn up such an estimate, 
though upon the least commodious of the two plans, and before the several 
circumstances in question had been reduced to the precise number and ' 
order in which they are here enumerated. This is a part of the matter 
destined for another work. See ch. xiii. [Cases unmeet], par. 2. Note. 
There are some of thesecircumstancesthat bestow particular denominations 
on the persons they relate to: thus, from the circumstance of bodily imper- 
fections, persons are denominated deaf, dumb, blind, and so forth: from the 
circumstance of insanity, idiots, and maniacs : &om the circumstance of 
age, infants: for all which classes of persons particular provision is made in 
the Code. See B. I. tit. [Exemptions]. Persons thus distinguished will 
form so many articles in the camogus personarum privUegiatarum, See 
Appendix, tit. [Composition]. 
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sensibility, moral biases, religious sensibility, religious biases, 
sympatbetic sensibility, sympathetic biases, antipathetic sensi- 
bility, and antipathetic biases. Those which regard his actions, 
are his habitual occupations. Those which are exterior to him, 
regard either the things or the fersons which he is concerned 
with; under theformer head come his pecuniary circumstances^; 
under the latter, his connexions in the way of sjrmpathy and 
antipathy. 

^ As to a man's pecuniary circumstances, the causes on which those cir- Analytical view 
cumstances depend, do not come all of them under the same class. The [*uJnui%«'in 
absolute quantum of a man's property does indeed come under the same ^^*1^^- 
class with his pecuniary circumstances in general : so does the profit he stj^ei. ^'^' 
makes from the occupation which furnishes him with the means of liveli- 
hood. But the occupation itself concerns his own person, and comes under 
the same head as his habitual amusements : as likewise his habits of 
expense : his connexions in the ways of profit and of burthen, under the 
same head as his connexions in the way of sympathy : and the circum- 
stances of his present demand for money, and strength of expectation, come 
under the head of those circumstances relative to his person which regard 
his affections. 



CHAPTER VII. 



OF HUMAN ACTIONS IN GENERAL. 



The demand I .iThe business of government is tojromote the happiness o f 
ment de- the society.by punishingandrewardingJ Thatpartof its business 
part upon which consists in punishing, is more particularly the subject of 
of the a^"*^ penal law. In proportion as an act tends to disturb that happi- 
^r ness, in proportion as the tendency of it is pernicious, will be the 

demand it creates for punishment. What happiness consists of 

we have aheady seen : enjoyment of pleasures, security from 

pains. 
Tendency of 11, The general tendency of an act is more or less pemicious, 
mined by its according to the sum total of its consequences : that is, accord- 
quenoei. • ing to the difference between the sum of such as are good, and 

the sum of such as are evil. 

Material HI. It is to be observed, that here, as well as henceforward, 

conse- 

quencesoniy wherever consequences are spoken of, such only are meant as 

are to be ■■■ i i j\ii i * / , .y— - - - 

regarded, are nuitenaL Of the consequences of any act, the multitude 
and variety must needs be infinite : but such of them only as 
are material are worth regarding. Now among the consequences 
of an act, be they what they may, such only, by one who views 
them in the capacity of a legislator, can be said to be material ^, 
as either consist of pain or pleasure, or have an influence in the 
production of pain or pleasure K 

* Or of importance. 

* In certain cases the consequences of an act maybe material by serving 
as evidences indicating the existence of some other material fact^ which is 
even antecedent to the act of which they are the consequences: but even 
here, they are material only because, in virtue of such their evidentiary 
quality, they have an influence, at a subsequent period of time, in the pro- 
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IV. It ia also to be observed, that into the account of the con- T heae de- 
sequences of the act, a re to be taken not such only as might upon the" 
have ensued, were intention out of the question, but such also ^ ^^' 
as depen d upon t&e connexion there may be between these first- 
mentioned consequences and the intention* The connexion 

there is between the intention and certain consequences is, as 
we shall see hereafter^, a means of producing other conse- 
quences. In this lies the difference between rational agency and 
irrational. 

V. Now t he intention, w ith regard to the consequences of an The inten- 
act, will depend upon two things : i. The state of the will or in- ayweS^pon 

; tention, with respect to the act itself. And, 2. The state of th e stimding a« 
understanding, or perceptive faculties, with regard to the cir- ® 
cumstances which it is, or may appear to be, accompanied with. 
Now with respect to these circumstances, the perceptive fa- 
culty is susceptible of three states: consciousness, unconscious- 
ness, and false consciousness. Consciousness, when the par^y 
believes precisely those circumstances, and no others, to subsist, 
which really do subsist: unconsciousness, when he fails of per- 
ceiving certain circumstances to subsist, which, however, do 
subsist: false consciousness, when he believes or imagines certain 
circumstances to subsist, which in truth do not subsist. 

VI . In every transaction, therefore , which ia examined with in an artion 
a vie w to punishme nt, there are four articles to be considered : conaidered 
I. T he act itse lf, which is done. 2. The circumst ances in which 2! The cir-* 
it is done. 3. The irUentionality that may have accompanied it. S^Theinten- 
4. The consciousness, unconsciousness, or false consciousness, 4.*Theoon. 
that may have accompanied it. sciouaneas. 

What regards the act and the circumstances will be the sub- 
ject of the present chapter : what regards intention and con- 
sciousness, that of the two succeeding. 

VII. There are also two other articles on which the general 5. The mo- 

tendency of an act depends : and on that, as well as on other disposition. 

duction of pain and pleasure: for example, by serving as grounds for con- 
viction, and thence for punishment. See tit. [Simple Falsehoods], verbo 
[material]. 
^ See B. I. tit. [Exemptions] and tit. [Extenuations]. 
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accounts, tliedemandwhichitcreatesforpunishment. Theseare, 
'i. The particular motive o r motives which gave birth to it. 
.2. The genera l disvoaition w hich it indicates. These articles 
will be the subject of two other chapters. 
Acts positive VIII. Acts mav be distinguished in several ways, for several 

and nega- '^ 

five. purposes. 

They may be distinguished, in the first place, int o positive. 
an d negative. By positive are meant such as consist in motion 
or exertion : by negative, such as consist in keeping at rest ; 
that is, in forbearing to move or exert one's self in such and 
such circumstances. Thus, to strike is a positive act : not to 
strike on a certain occ asion, a negative oile. J:'ositive acts are 
styled also acts of commission ; negative, acts of omission or 
forbearance \ 

Negative IX. Such acts, again, as are negative, may either be absoltitdy 

acts mav be •, . •, ^ , i , -, • , .-i j^* t 

so relatively SO, or relatively : absolutely, when they import the negation of 
luteiy. all positive agency whatsoever ; for instance, not to strike at all : 
relatively, when they import the negation of such or such a par- 
ticular mode of agency ; for instance, not to strike such a person 
or such a thing, or in such a direction. 
Negative X. It is to be observed, that the nature of the act, whether 

acts mav be 

expressed positive or negative, is not to be determined immediately by the 
and vice ' f orm of the discoursc made usc of to cxprcss it. An act which 

versa. 

Acts of omis- ^ The distinction between positive and negative acts runs through the 
skm ar« suu ^bole System of offences, and sometimes makes a material difference with 
regard to their consequences. To reconcile us the better to the extensive, 
and, as it may appear on some occasions, the inconsistent signification here 
given to the word act, it may be considered, i. That in many cases, where 
no exterior or overt act is exercised, the state which the mind is in at the 
time when the supposed act is said to happen, is as truly and directly the 
result of the will, as any exterior act, how plain and conspicuous soever. 
The not revealing a conspiracy, for instance, may be as perfectly the act of 
the will, as the joining in it lui the next place, tnat even though the mind 
T-ehadt' 



should never have had the incident in question incontemp 
that the event of its not happening should not have been so much as 
obliquely intentional) still the state the person's mind was in at the time 
when, if he had so willed, the incident might have happened, is in many 
cases productive of as material consequences; and not omy as likely, but as 
fit to call for the interposition of other agents, as the opposite one. Thus, 
when a tax is imposed, your not paying it is an act which at any rate must 
be punished in a certain manner, whether you happened to think of paying 
it or not. 
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is positive in its nature may be characterized by a negative ex- 
pression : tbas, not to be at rest, is as much as to say to move. 
So also an act, which is negative in its nature, may be character- 
ized by a positive expression : thus, to forbear or omit to bring 
food to a person in certain circumstances, is signified by the 
single and positive term to starve. 

XI. In the second place , acts may be diflting^iabftd into ex- A ct« exter. 
^rnal an d internal. By external, are meant corporal a cts ; actsternai. 
of the body: b y internal, mental a cts; acts of the mind. Thus, i^ 

to strike is an external or exterior^ act: to intend to strike, an 
internal or interior one. 

XII. Acts of discourse are a sort of mixture of the two : ex- acU of dis- 
ternal acts, which are no ways material, nor attended with any 
consequences, any farther than as they serve to express the exist- 
ence of internal ones. To speak to another to strike, to write 

to him to strike, to make signs to him to strike, are all so many 
acts of discourse. 

XIII. Third, Acts that are external may b e distinguished into Extenua 
transitive Skn dintransitive. Acts may be called|raagiti2fi»;when transitive or 
the motion is communicated from the person of the agent to 

some foreign body : that is, to such a foreign body on which the 
effects of it are considered as being material ; as where a man 
runs against you, or throws water in your face. Acts may be 
calle d intransitiv e, when the motion is communicated to no other 
body, on which the effects of it are regarded as material, than 
some part of the same person in whom it originated: as where a 
man runs, or washes himself K 

^ An exterior act is also called by lawyers overt. 

* The distinction is weU known to the latter grammarians : it is with Distinction be- 
them indeed that it took its rise : though by them it has been applied SJ??cS^" 
rather to the names than to the things themselves. To verbs, signifying ^^'^;^j2!?v 
transitive acts, as here described, they have given the name of transitive 'f^^^ias! 
verbs: those significative of intransitive acts they have termed intransitive. 
These last are still more frequently called netUer; that ia, neither active nor 
passive. The appellation seems improper : since, instead of their being 
neither, they are Doth in one. 

To the class of acts that are here termed intransitive, belong those which 
constitute the 3rd class in the system of offences. See ch. [Di vision] and B. I. 
tit. [Self regarding Offences]. 
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XIV. An act of the transitive kind may be said to be iD its 
c(ymme/n/(ie,vnmt^ or in the j^r^^ stage of its progress, while the 
motion is confined to the person of the agent, and has not yet 
been communicated to any foreign body, on which the effects of 
it can be material. It may be said to be in its termiiMXiony or to 
be in the last stage of its progress, as soon as the motion or im- 
pulse has been communicated to some such foreign body. It may 
be said to be in the middle or intermediate stage or stages of its 
progress, while the motion, having passed from the person of the 
agent, has not yet been communicated to any such foreign body. 
Thus, as soon as a man has lifted up his hand to strike, the act 
he performs in striking you is in its commencement: as soon as 
his hand has reached you, it is in its termination. If the act be 
the motion of a body which is separated from the person of the 
agent before it reaches the object, it may be said, during that 
interval, to be in its intermediate progress^, or in gradu media- 
tivo : as in the case where a man throws a stone or fires a bullet 
at you. 

XV. An act of the mtransitive kind may be said to be in its 
commencement, when the motion or impulse is as yet confined 
to the member or organ in which it originated; and has not yet 
been communicated to any member or organ that is distinguish- 
able from the former. It may be said to be in its termination, 
as soon as it has been applied to any other part of the same per- 
son. Thus, where a man poisons himself, while he is lifting up 
the poison to his mouth, the act is in its commencement : as 
soon as it has reached his lips, it is in its termination ^. 

XVI. In the third place, acts may be distinguished int o tran^ 
stent and continued. Thus, to strike is a transient act : to lean, 



a continued one. To buy, a transient act : to keep in one's 
possession, a continued one. 

XVII. In strictness of speech jbhere is a difference betwe en a 
continued act and a re^petition of acts . It is a repetition of acts, 



* Or in its migration, or in transitu. 

■ These diBtinctions will be referred to in the next chapter: ch. viii. [In- 
tentionality] : and applied to practice in B. I. tit. [Extenuations]. 



L 
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when tliere are intervals filled up by acts of different natures : a «ct and a 

.. T,i , ,. imi repetition of 

continued act, when there are no such intervals. Thus, to acts. 
le^L, is one continued act : to keep striking, a repetition of 
acts. 

XVIII. There is a difference, again, between a repetition of TO fferenoe 
acts, and a habit or practice. The term repetition of acts may repSitSn of 
be employed, let the acts in question be separated by ever such Sawt*" 
short intervals, and let the sum total of them occupy ever so 

short a space of time. The term habit is not employed but 
when the acts in question are supposed to be separated by long- 
continued intervals, and the sum total of them to occupy a con- 
siderable space of time. It is not (for instance) the drinking 
ever so many times, nor ever so much at a time, in the course of 
the same sitting, that will constitute a habit of drunkenness : it 
is necessary thatsuchsittings themselves befrequentlyrepeated. 
Every habit is a repetition of acts ; or, to speak inore strictly, 
when a man has frequently repeated such and such acts after 
considerable intervals, he is said to have persevered in or con- 
tracted a habit : but eyeij repetition of acts is not a habit ^ 

XIX. Fourth, acts may be distinguishe d into indivisible a nd Acts are in- 
divisible. Indivisible acts are merely imaginary : they may be divisible ; 
easily conceived, but can never be known to be exemplified, sib^aa well 
Such as are divisible may be so, with regard either to matter or toma^ as 
to motion. An act indivisible with regard to matter, is the ™° *^"* 
motion or rest of one single atom of matter. An act indivisible, 

with regard to motion, is the motion of any body, from one 
single atom of space to the next to it. 

Fifth, acts may be distinguishe d int o simyle and comylex: 
simple, such as the act of striking, the act of leaning, or the act 
of drinking, above instanced : complex, consisting each of a 
multitude of simple acts, which, though numerous and hetero- 
geneous, d e rive a sort of unity from the relation thev bear to 
some common design or end ; such as the act of giving a dinner, 

^ A habit, it should seem, can hardly in strictness be termed an aggre- 
gate of acts : acts being a sort of real archetypal entities, and habits a 
kind of fictitious entities or imaginary beings, supposed to be constituted 
by, or to result as it were out of, the former. 
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the act of maintaining a child, the act of exhibiting a triumph, 
the act of bearing arms, the act of holding a court, and so 
forth. 
Caution re- XX. It has been every now and then made a question, what it 
ambiguity of is in such a case that constitutes one act : where one act has 
^^^^^^' ended, and another act has begun : whether what has happened 
has been one act or many \ These questions, it is now evident, 
may frequently be answered, with equal propriety, in opposite 
ways : and if there be any occasions on which they can be 
answered only in one way, the answer will depend upon the na- 
ture of the occasion, and the purpose for which the question is 
proposed. A man is wounded in two fingers at one stroke — Is 
it one wound or several ? A man is beaten at 12 o'clock, and 
again at 8 minutes after 12 — ^Is it one beating or several ? You 
beat one man, and instantly in the same breath you beat an- 
other — Is this one beating or several ? In any of these cases it 
may be one, perhaps, as to some purposes, and several as to 
others. These examples are given, that men may be aware 
of the ambiguity of language : and neither harass themselves 
with unsolvable doubts, nor one another with interminable 
disputes, 
circum- XXI. So much with regard to acts considered in themselves : 

to^^n^ we come now to speak of th e circumstances w ith which they 
SI ere . may have been accompanied. These must necessarily be taken 
^nto the account before any thing can be determined relative to 
{ the consequences. What the consequences of an act may be 
J upon the whole can never otherwise be ascertained : it can never 
be known whether it is beneficial, or indifferent, or mischievous. 
In some circumstances even to kill a man may be a beneficial 
^ act : in others, to set food before him may be a pernicious one. 
st^cS," XXII. Now the circumstances of an act, are, what ? Any 

objects 2 whatsoever. Take any act whatsoever, there is nothing 
in the nature of things that excludes any imaginable object from 

* Distinctions like these come frequently in question in the course of 
Precedure. 

* Or entities. See B. II. tit. [Evidence], § [Facts]. 



what. 
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being a circumstance to it. Any given object may be a circum- 
stance to any other \ 

XXIII. We have abready had occasion to make mention for Oircum- 

a moment of the wiMeqyi/&iMes of an act : these were distinguished mat^^i and 
into material and immaterial. In like manner may the circum- *°'™**®'** • 
stances of it be distinguished. Now materiality is a relative 
term: applied to the consequences of an act, it bore relation to 
pain and pleasure : applied to the circumstances, it bears rela- 
tion to the consequences. A circumstance may be said to be"! 
material, when it bears a visible relation in point of causality \ 
to the consequences: immaterial, when it bears no such visible / 
relation. 

XXIV. The consequences of an act are events ^ . A circum- a circum- 
stance may be related to an event in point of causality in any be rdatodto 
one of four ways : i. In the way of causation or pr oduction. Joinr^owi- 
2. In the way of derivation . 3. I n the way of collat eral con- SS^s, 
nexion. 4. In the way of conjunct influence. It m?y "Be saiH aSotionf^ 
to be related to the event in the way of causation, when it is of tionf^S^ Coi- 
the number of those that contribute to the production of such If^^.^"" 
event: in the way of derivation, when it is of the number of the Ji^^SJ*'* 
events to the production of which that in question has been 
contributory : in the way of collateral connexion, where the 
circumstance in question, and the event in question, without 

being either of them instrumental in the production of the other, 
are related, each of them, to some common object, which has 
been concerned in the production of them both : in the way of 
conjunct influence, when, whether related in any other way or 

* The etymology of the word circumstance is perfectly characteristic of cireumstattce 
its import: circum «ton/ta, things standing round: objects standing round S?SSf5o*rd?" 
a given object. I forget what mathematician it was that defined God to 

be a circle, of which the centre is every where, but the circumference no 
where. In like manner the field of circumstances, belonging to any act, 
may be defined a circle, of which the circumference is no where, but of 
which the act in question is the centre. Now then, as any act may, for 
the purpose of discourse, be considered as a centre, any other act or object 
whatsoever may be considered as of the number of those that are standing 
round it. 

• See B. n. tit. [Evidence], § [Facte]. 
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not, they have both of them concurred in the production of some 
common consequence. 
Example. XXV. An example may be of use. In the year i628,VilIiers, 
tionof Buck. Dukc of Buckingham, favourite and minister of Charles I. of 
*°* England, received a wound and died. The man who gave it 

him was one Felton, who, exasperated at the mal-administration 
of which that minister was accused, went down from London to 
Portsmouth, where Buckingham happened then to be, made his 
way into his anti-chamber, and finding him busily engaged in 
conversation with a number of people round him, got close to 
him, drew a knife and stabbed him. In the efiort, the assas- 
sin's hat fell off, which was found soon after, and, upon searching 
him, the bloody knife. In the crown of the hat were found 
scraps of paper, with sentences expressive of the purpose he 
was come upon. Here then, suppose the event in question is 
the wound received by Buckingham : Felton's drawing out his 
knife, his making his way into the chamber, his going down to 
Portsmouth, his conceiving an indignation at the idea of Buck- 
ingham's administration,that administrationitself, Charles's ap- 
pointing such a minister, and so on, higher and higher without 
end, are so many circumstances, related to the event of Buck- 
ingham's receiving the wound, in the way of causation or pro- 
duction : the bloodiness of the knife, a circumstance related to 
the same event in the way of derivation : the finding of the hat 
upon the ground, the finding the sentences in the hat, and the 
writing them, so many circumstances related to it in the way of 
collateral connexion : and the situation and conversations of the 
people about Buckingham, were circumstances related to the 
circumstances of Felton's making his way into the room, going 
down to Portsmouth, and so forth, in the way of conjunct influ- 
ence; inasmuch as they contributed in common to the event of 
Buckingham's receiving the wound, by preventing him from 
putting himself upon his guard upon the first appearance of the 
intruder ^. 

^ The division may be farther illustrated and confirmed by the more 
simple and pcuticularcaseof animal generation. Toproductioncorresponds 
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XXVI. These several relations do not all of them attach upon it is not 
an event with equal certainty. In the first place, it is plain, th^hu^ir- 
indeed, that every event must have some circumstance or other, ^Xted to?t 
and in truth, an indefinite multitude of circumstances, related to ways. ^^ 
it in the way of production : it mustof course have a still greater 
multitude of circumstances related to it in the way of collateral 
connexion. But it does not appear necessary that every event 
should have circumstances related to it in the way of derivation : 
nor therefore that it should have any related to it in the way of 
conjunct influence. But of the circumstances of all kinds which 
actually do attach upon an event, it is only a very small number 
that can be discovered by the utmost exertion of the human 
faculties : itis a still smaller number that ever actually do attract 
our notice: when occasion happens, more or fewer of them will 
be discovered by a man in proportion to the strength, partly of 
his intellectual powers, partly of his inclination^. It appears 

paternity : to derivation, filiation : to collateral connexion, collateral con- 
sanguinity: to conjunct influence, marriage and copulation. 

If necessary, it might be again illustrated by the material image of a 
chain, such as that which, according to the ingenious fiction of the ancients, 
is attached to the throne of Jupiter. A section of this chain should then 
be exhibited hj way of specimen, in the manner of the diagram of a pedi- 
gree. Such a figure I should accordingly have exhibited, had it not been 
for the apprehension that an exhibition of this sort, while it made the 
subject a small matter clearer to one man outof a hundred, might, like the 
mathematical formularies we see sometimes employed for the l^e purpose, 
make it more obscure and formidable for the other ninety-nine. 

^ The more remote a connexion of this sort is, of course the more obscure. 
It will often happen that a connexion, the idea of which would at first 
sight appear extravagant and absurd, shall be rendered highly probable, 
and indeed indisputable, merely by the suggestion of a few intermediate 
circumstances. 

At Rome, 390 years before the Christian spxa, a goose sets up a cackling : 
two thousand years afterwards a king of France is murdered. To consider 
these two evento, and nothing more, what can appear more extravagant 
than the notion that the former of them should have had any influence on 
the production of the latter 7 Fill up the gap, bring to mind a few inter- 
mediate circumstonces, and nothing can appear more probable. It was the 
cackling of a parcel of geese, at the time the Gauls had surprised the Capi- 
tol, that saved the Boman commonwealth: had it not been for the ascend- 
ancy that commonwealth acquired afterwards over most of the nations of 
Euro^, amongst others over France, the Christian religion, humanly 
speaking, could not^ have established itself in the manner it did in that 
country. Grant then, that such a man as Henry IV. would have existed, 
no man, however, would have had those motives, by which Ravaillac, mis- 
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therefore that the multitude and description of such of the cir- 
cumstances belonging to an act, as may appear to be material, 
will be determined by two considerations : i. By the nature of 
things themselves. 2. By the strength or weakness of the facul- 
ties of those who happen to consider them, 
dm ?ef^" XXVII. Thus much it seemed necessary to premise in general 
concerning acts, and their circumstances, previously to the con- 
sideration of the particular sorts of acts with their particular 
circumstances, with which we shall have to do in the body of 
/ the work. An act of some sort or other is necessarily included 
in the notion of every offence. Together with this act, under 
the notion of the same offence, are included certain circum- 
stances : which circumstances enter into the essence of the 
offence, contribute by their conjunct influence to the production 
of its consequences, and in conjunction with the act are brought 
into view by the name by which it stands distinguished. These 
^we shall have occasion to distinguish hereafter by the name of 
criminative circumstances^. Other circumstances again entering 
into combination withtheactandtheformersetof circumstances, 
are productive of still farther consequences. These additional 
consequences, if they are of the beneficial kind,bestow,according 
to the value they bear in that capacity, upon the circumstances 
to which they owe their birth the appellation of exculpative ^ or 
jKctenuaJtive circumstances ^ : if of the mischievous kind, they 
bestow on them the appellation o f aggravative circumstances ^. 
Of all these different sets of circumstances, the criminative are 
connected with the consequences of the original offence, in the 
way of production ; with the act, and with one another, in the 
way of conjunct influence : the consequences of the original 
offence with them, and with the act respectively, in the way of 
derivation : the consequences of the modified offence, with the 

led by a mischievouB notion concerning the dictates of that religion, was 
prompted to assassinate him. 
^ See B. 1. 1 1. [Grim, circumstances]. 

* See B. I. tit. [Justifications]. 

* See B. I. tit. [Extenuations]. 

* See B. I. tit [Aggravations]. 
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criminative, exculpative, and extenuative circumstances respec- 
tively, in the way also of derivation : these different sets of 
circumstances, with the consequences of the modified act or 
offence, in the way of production : and with one another (in 
respect of the consequences of the modified act or offence) in the 
way of conjunct influence. Lastly, whatever circumstances can 
be seen to be connected with the consequences of the offence, 
whether directly in the way of derivation, or obliquely in the 
way of collateral affinity (to wit, in virtue of its being connected, 
in the way of derivation, with some of the circumstances with 
which they stand connected in the same manner) bear a material 
relation to the offence in the way of evidence, they may accord- 
ingly be styled evidentiary circumstances, and may become of 
use, by being held forth upon occasion as so many proofs, 
indications, or evidences of its having been committed ^. 

^ See B. I. tit. [Accessory Offences] and B. n. tit. [Evidence]. 

It is evident that this analysis is equally applicable to incidents of a 
purely physical nature, as to those in which moral agency is concerned. If 
therefore it be just and useful here, it might be found not impossible, per- 
haps, to find some use for it in natural philosophy. 
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CHAPTER VIII. 



OF INTENTIONALITY. 



Recapituia- I. So much with regard to the two first of the articles upon 
which the evil tendency of an action may depend: mz, the act 
itself, and the general assemblage of the circumstances with 
which it may have been accompanied. We come now to con- 
sider the ways in which the particular circumstance of %ii\Xevd,ion 
may be concerned in it. 
The inten- II. First, then, the intention or will may reg;ard e ither of two 
r^X^ objects : i . The act itself : or, 2 . Its consequences. Of these 
or. 2. The * objects, that which the intention regards may be styled ifnUen- 
quences. iional. If it regards the act, then the act may be said to be 
intentional^ : if the consequences, so also then may the conse- 
quences. If it regards both the act and consequences, the 
whole adion may be said to be intentional. Whichever of those 
articles is not the object of the intention, may of course be said 
to be uniitde/itdional. 

Ambiffuityof ^ On this occasion the words vduidary and involurUary are commonly 
wwi^and employed. These, however, I purposely abstain from, on account of the 
involuntary, extreme ambiguity of their signification. By a voluntary aet is meant 
sometimes, aiiy act, in the performance of which the will has had any con- 
cern at all ; in this sense it is synonymous to intentional: sometimes such 
acts only, in the production of which the will has been determined by 
motives not of a painful nature ; in this sense it is synonymous to uncon- 
strained, or uncoerced: sometimes such acts only, in the production of 
which the will has been determined by motives, which, whether of the 
pleasurable or painful kind, occurred to a man himself, without being sug- 
gested by anyl)ody else ; in this sense it is synonymous to spontaneous. 
' The sense of the word involuntary does not correspond completely to that 
of the word voluntary. Involuntary is used in opposition to intentional ; 
and to unconstrained : but not to spontaneous. It might be of use to con- 
fine the signification of the words voluntary and involuntary to one single 
and very narrow case, which will be mentioned in the next note. 
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III . The act may very easily be intentinnfti witKmit ^ilie nnn- Tt may re- 
sequences ; and often is so. Thus, 70a may intend to touch a without^any 
man, without intending to hurt him : and yet, as the conse- Mquen^l 
quences turn out, you may chance to hurt him. 

lY. The consequences of an act m ay also be intentional, with- — Q'^^^^ ^^ 
out the act's being intentional thr oughou t ; that is, without its ^^*5?"* Jg" 
being intentional m every stage of it: but t¥is is not so frequent act in aU its 
a case as the former. You intend to hurt a man, suppose, by run- 
ning against him, and pushing him down : and you run towards 
him accordingly : but a second man coming in on a sudden 
between you and the first man, before you can stop yourself, you 
run against the second man, and by him push down the first. 

V. But the consequences of an act can not be intentional, -.^g* no* 
without the act's being itself intentional in at least the first «M^»n8 the 

« — = « 2 — ^ ^. — - . . first stage. 

stage. If the act be not intentional m the first stage, it is 
no act of yours : there is accordingly no intention on your 
part to produce the consequences : that is to say, the individual 
consequences. All there can have been on your part is a distant 
intention to produce other consequences, of the same nature, by 
some act of yours, at a future time : or else, without any inten- 
tion, a bare wish to see such event take place. The second man, 
suppose, rjins of his own accord against the first, and pushes him 
down. You had intentions of doing a thing of the same nature : 
viz. To run against him, and push him down yourself ; but you 
had done nothing in pursuance of those intentions : the indi- 
vidual consequences therefore of the act, which the second man 
performed m pushing down the first, cannot be said to have 
been on your part intentional ^. 

* To render the analysis here given of the possible states of the mind in Anacttinta^ 
point of intentionality absolutely complete, it must be pushed to such a ^uge. may b« 
farther degree of minuteness, as to some eyes wiU be apt to appear trifling. JJ "^^ respect 
On this account it seemed advisable to discard what follows, from the text i. Quantity of 
to a place where any one who thinks proper may pass by it. An act of the ™*SrcSoirf ' 
body, when of the positive kind, is a motion : now in motion there are 3. Veiodty. ' 
always three articles to be considered : i. The quantity of matter that 
moves : 3. The direction in which it moves : and, 3. The velocity with 
which it moves. Correspondent to these three articles, are so many modes 
of intentionality, with regard to an act, considered as being only in its first 
stage. To be completely unintentional, it must be unintentional with 

O 2 
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Aoonse- VI. Second. A consequence, when i t is intentional, mav 
quenoe^ ^ - -— — ^^ ..~L- •' 

wi^inten. gthe r be direcUy so, or ojAj^Migudy' It may be said to be 
be cUi«ctiy directly or lineaUy intentional, when the prospect of producing 
liqoeiy. it Constituted one of the links in the chain of causes by which 
the person was determined to do the act. It may be said to be 
obliquely or collaterally intentional, when, although the conse- 
quence was in contemplation, and appeared likely to ensue in 
case of the act's being performed, yet the prospect of producing 
such consequence did not constitute a link in the aforesaid 
chain. 
When di- VII. Third. An incident, which is directly intentional, may 
matoTy so, or either bQj^2£i2iz^z<£^80, or only mediately. It may be said to be 
™ ^^' ultimately intentional, when it stands last of aU exterior events 
in the aforesaid chain of motives ; insomuch that the prospect of 
the production of such incident, could there be a certainty of its 
taking place, would be sufficient to determine the will, without 
the prospect of its producing any other. It may be said to be 
mediately intentional, and no more, when there is some other 
incident, the prospect of producing which forms a subsequent 
linkin the same chain : insomuch that the prospect of producing 

respect to every one of these three particulars. This is the case with those 
acts which alone are properly termed involuntary : acts, in the performance 
of which the wiU has no sort of share : such as the contraction of the heart 
and arteries. 

Upon this principle, acts that are unintentional in their first stage, may 
be distinguished into such as are completely unintentional, and such as are 
incompletely unintentional : and these again may be unintentional, either 
in point of quantity of matter alone, in point of direction alone, in point of 
velocity alone, or in any two of these points together. 

The example given further on may easily be extended to this part of the 
analysis, by any one who thinks it worth the while. 

There seem to be occasions in which even these disquisitions, minute as 
they may appear, may not be without their use in practice. In the case of 
homicide, for example, and other corporal injuries, all the distinctions here 
specified may occur, and in the course of trial may, for some purpose or 
other, require to be brought to mind, and made the subject of discourse. 
What may contribute to render the mention of them pardonable, is the use 
that might possibly be made of them in natural philosophy. In the hands 
of an expert metaphysician, these, together with the foregoing chapter on 
human actions, and the section on facts in general* in title Evidence of the 
Book of Procedure, might, perhaps, be made to contribute something 
towards an exhaustive analysis of the possible varieties of mechanical 
inventions. 



vin.] Of Intentionality. 85 

the former would not have operated as a motive, but for the 
tendency which it seemed to have towards the production of the 
latter. 

• VIII. Fourth. When an incident is directly intentional, it When di- 
may either be exdusivdy so, or inexcliMtvely, It may be said tioniS, it 
to be exclusively intentional, wh^ no other but that very indi- SSveiy so, 
vidual incident wouldhaveanswered the purpose, insomuch that Sv©fy.*° " 
no other incident had any share in determining the will to the 
act in question. It may be said to have been inexclusively ^ in- 
tentional, when there was some other incident, the prospect of 
which was acting upon the will at the same time. 

IX. Fifth. When an incident i s inexclusively intentiona l, it When inex- 
may be eithe r conjunctively s o, dfigjunctively , oi in discnminately. ri^heoon- 
It may be said to be conjunctively intentional with regard tocujunc- ^* 
such other incident, when the intention is to produce both : dis- diaormSn-"* 
junctively, when the intention is to produce either the one or**®^"®' 
the other indifferently, but not both : indiscriminately, when the 
intention is indifferently to produce either the one or the other, 

or both, as it may happen. 

X. Sixth. When two incidents are dis junctive ly intentional, When dis- 

* ■ ' " ■ ; ■' junctively, it 

they may be so with or without preference. They may be said ™*y.J® ^j*^ 
to be so with preference, when the intention is, that one of them preference, 
in particular should happen rather than the other : without pre- 
ference, when the intention is equally fulfilled, whichever of them 
happens 2. 

XI. One example will make all this clear. William II. king Example, 
of England, being out a stag-hunting, received from Sir Walter 

* Or concurrently. 

* There is a difference between the case where an incident is altogether Difference be- 
unintentional, and that in which, it being disjunctively intentional with SJntSbiing' 
reference to another, the preference is in favour of that other. In the first JjJ^JjSS??' 
case, it is not the intention of the party that the incident in question should Sveiy Jiten- 
happen at all : in the latter case, the intention is rather that the other JheS'ection is 
should happen: but if tbat cannot be, then that this in question should infaTourof the 
happen rather than that neither should, and that both, at any rate, should °*^*'* 

not happen. 

All these are distinctions to be attended to in the use of the particle or: 
a particle of very ambiguous import, and of great importance in legislation. 
See Append, tit. [Composition], 
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Tyrrel a wound, of which he died^. Let us take this case, and 
diversify it with a variety of suppositions, correspondent to the 
distinctions just laid down. 

1. First then, Tyrrel did not so much as entertain a thought 
of the king's death ; or, if he did, looked upon it as an event of 
which there was no danger. In either of these cases the in- 
cident of his killing the king was altogether unintentional. 

2. He saw a stag running that way, and he saw the king 
riding that way at the same time : what he aimed at was to kill 
the stag : he did not wish to kill the king : at the same time he 
saw, that if he shot, it was as likely he should kill the king 
as the stag : yet for all that he shot, and killed the king ac- 
cordingly. In this case the incident of his killing the king was 
intentional, but obliquely so. 

3. He killed the king on account of the hatred he bore him, 
and for no other reason than the pleasure of destroying him. 
In this case the incident of the king's death was not only directly 
but ultimately intentional. 

4. He killed the king, intending fully so to do ; not for any 
hatred he bore him, but for the sake of plundering him when 
dead. In this case the incident of the king's death was directly 
intentional, but not ultimately : it was mediately intentional. 

5. He intended neither more nor less than to kill the king. 
He had no other aim nor wish. In this case it was exclusively 
as well as directly intentional : exclusively, to wit, with regard 
to every other material incident. 

6. Sir Walter shot the king in the right leg, as he was pluck- 
ing a thorn out of it with bis left hand. His intention was, by 
shooting the arrow into his leg through his hand, to cripple him 
in both those limbs at the same time. In this case the incident 
of the king's being shot in the leg was intentional : and that 
conjunctively with another which did not happen ; viz. his being 
shot in the hand. 

7. The intention of Tyrrel was to shoot the king either in the 
hand or in the leg, but not in both ; and rather in the hand 

Hume's Hist 
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than in the leg. In this case the intention of shooting in the 
hand was disjunctively concurrent, with regard to the other in- 
cident, and that with preference. 

8. His intention was to shoot the king either in the leg or 
the hand, whichever might happen : but not in both. In this 
casetheintention was inexclusive, but disjunctively so : yet that, 
however, without preference. 

9. His intention was to shoot the king either in the leg or 
the hand, or in both, as it might happen. In this case the 
intention was indiscriminately concurrent, with respect to the 
two incidents. 

XII. It is to be observed, that an act may be unintentional Intentional- 

, , . . , . ityoftheact 

in any stage or stages of it, though intentional in the preceding : ^^JL"|?E^* 
and, on the other hand, it may be intentional in any stage or ent $uigef, 
stages of it, and yet unintentional in the succeeding^. Butteriai. 
whether it be intentional or no in any preceding stage, is im- 
material, with respect to the consequences, so it be unintentional 
in the last. The only point, with respect to which it is material, 
is the proof. The more stages the act is unintentional in, the 
more apparent it will commonly be, that it was unintentional 
with respect to the last. If a man, intending to strike you on 
the cheek, strikes you in the eye, and puts it out, it will probably 
be difficult for him to prove that it was not his intention to 
strike you in the eye. It will probably be easier, if his intention 
was really not to strike you, or even not to strike at all. 

XIII. It is frequent to hear men speak of a good intention, of Gooduew 

a bad intention : of the goodness and badness of a man s inten- of intention 

, , , - . dismittsed. 

tion : a circumstance on which great stress is generally laid. It 
is indeed of no small importance, when properly understood : 
but the import of it is to the last degree ambiguous and obscure. 
Strictly speaking, nothing can be said to be good or bad, but 
either in itself ; which is the case only with pain or pleasure ; v . 

or on account of its effects ; which is the case only with things 
that are the causes or preventives of pain and pleasure. But in 
a figurative and less proper way of speech, a thing may also be 
^ See ch. viL [Actions], par. 14. 
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styled good or bad, in consideration of its cause. Now t he effects^ 
of an intent! nn t o do such or such an act, are the same objects 
which we have been speaking of under the appellation of its 
^/ consequences : and ^e causes of intention are called motives, A 

man's intention then on any occasio n may be styled good or 
bad) with reference either to the consequences of the act, or wit h 
reference to his motives. I f it be deemed good or bad in any 
' sense, it must be either because it is deemed to be productive of 
good or of bad consequences, or because it is deemed to originate 
from a good or from a bad motive. But the goodness or bad- 
ness of the consequences depend upon the circumstances. Now 
the circumstances are no objects of the intention. A man in- 
tends the act : and by his intention produces the act : but as to 
the circumstances, he does not intend them : he does not, inas- 
much as they are circumstances of it, produce them. If by 
accident there be a few which he has been instrumental in pro- 
ducing, it has been by former intentions, directed to former acts, 
productive of those circumstances as the consequences : at the 
time in question he takes them as he finds them. Acts, with 
their consequences, are objects of the will as well as of the' 
understanding : circumstances, as such, are ob j ects of the under- 
standing only. All he can do with these, as such, is to know or 
not to know them: in other words, to be conscious of them, or 
not conscious. To the title of Consciousness belongs what is 
to be said of the goodness or badness of a man's intention, as 
resulting from the consequences of the act : and to the head of 
Motives, what is to be said of his intention, as resulting from 
the motive. 



CHAPTER IX. 



OF CONSCIOUSNESS. 



I. So far with regard to the ways in which the will or inten- Connexion 
tion may be concerned in the production of any incident : we ter with t£e 
come now to consider the part which the understanding or ^'®^™*^* 
perceptive faculty may have borne, with relation to such in- 
cident. 

II. A certain act has been done, and that intentionally : that Acta advised 
act was attended with certain circumstances ; upon these cir- vised: con- 
cumstances depended certain of its consequences ; and amongst what. 

the rest, all those which were of a nature purely physical. Now 
then, take any one of these circumstance s, it is plain, that a man, 
at the time of doing the act from whence such consequences 
ensued, m ay have been either conscious, with r espect to this 
circumstance, or u nconscious. In other words, he may either 
have been aware of the circumstance, or not aware : it may 
either have been present to his mind, or not present. In the 
first case, the act may be said to have been a n advised act , with 
respect to that circumstance : in the other case, a n unadvis ed 
one. 

III. There are two points, with regard to which an act may Unadvised- 
have been advised or unadvised : i. The existence of the circum- ^Sd either^ 
stance itself . 2. Tk^ materiality oiitK matSittyf 

IV. It is manifest, that with reference to the time of the The circum- 

. , . . 1 , . , stance may 

act, such Circumstance may have been either present, 'past, or iiave been 



future. past, or 

V. An act which is unadvised, is either heedless, or not heed* An miad- 
sss. It is termed heedless, when the case is thought to be^^^i,^* 
^such, that a person of ordinary prudence 2, if prompted by an J^^^j^^g 
* See oh. vii. [Actions], par. 3. ■ See eh. vi. [Sensibility], par. 12. 
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/ordinary share of benevolence, would have been likely to have 

/ bestowed such and so much attention and reflection upon the 

V material circumstances, as would have effectually disposed him 

^ to prevent the mischievous incident from taking place : not 

/ heedless, when the case is not thought to be such as above 

(mentioned K 

ti^%^' ^^* -^g*^^* Whether a man did or did not suppose the ex- 

whKt—A istence or materiality of a given circumstance, it may be that he 

posai. did suppose the existence and materiality of some circumstance, 

which either did not exist, or which, though existing, was not 

material. In such case the act may be said to be mis-advised^ 

with respect to such imagined circumstance : and it maybe said, 

that there has been an erroneous supposition, or a miS'Supposal 

in the case. 

TheBiq^ VI L Now a circumstance , the existence of which is thus 

cumstanoe e rroneo usly supposed, may be material either, i. In the way of 

might have Tr-^ ^^ y \ \ / , rr 1^ , .< . 

been ma- preventio n : or, 2. In that o f compensation. It maybe said to 

wayeiiherof be material inthe way of prevention, when its effect or tendency, 

oro^^TOm? had it existed, would have been to prevent the obnoxious con- 

penaation. g^q^^j^^j^g . \j^ ^j^^ ^^y ^f compensation, when that effect or 

tendency would have been to produce other consequences, the 
beneficialnessof which would have out- weighed themischievous- 
ness of the others. 
It may have Vlllr It is manifest that, with reference to the time of the 
pS^pre- ft<5*> such imaginary circumstance may in either case have been 
or'^fetmS!* supposed either to be present, past, oi future. 
Example, IX. To return to the example exhibited in the preceding 

continued , . 

from the last Chapter. 

chapter. ^^ Tyrrel intended to shoot in the direction in which he 

shot ; but he did not know that the king was riding so near 
that way. In this case the act he performed in shooting, the 
act of shooting, was unadvised, with respect to the existence of 
the circumstance of the king's being so near riding that way. 
II. He knew that the king was riding that way : but at the 

^ See B. I. tit. [Extenuations]. 
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distance at which the king was, he knew not of the probability 
there was that the arrow would reach him. In this case the 
act was unadvised, with respect to the materiality of the cir- 
cumstance. 

12. Somebody had dipped the arrow in poison, without 
Tyrrel's knowing of it. In this case the act was unadvised, 
with respect to the existence of a past circumstance. 

13. At the very instant that Tyrrel drew the bow, the king, 
being screened from his view by the foliage of some bushes, was 
riding furiously, in such manner as to meet the arrow in a 
direct line : which circumstance was also more than Tyrrel 
knew of. In this case the act was unadvised, with respect to 
the existence of a present circumstance. 

14. The king being at a distance from Qourt, could get 
nobody to dress his wound till the next day ; of which circum- 
stance Tyrrel was not aware. In this case the act was unad- 
vised, with respect to what was then & future circumstance. 

15. Tyrrel knew of the king's being riding that way, of his 
being so near, and so forth ; but being deceived by the foliage 
of the bushes, he thought he saw a bank between the spot from 
which he shot, and that to which the king was riding. In this 
case the act was mis-advised, proceeding on the mis-supposdl of 
a preventive circumstance. 

16. Tyrrel knew that every thing was as above, nor was he 
deceived by the supposition of any preventive circumstance. 
But he believed the king to be an usurper : and supposed he 
was coming up to attack a person whom Tyrrel believed to be 
the rightful king, and who was riding by Tyrrel's side. In 
this case the act was also mis-advised, but proceeded on the 
mis-supposal of a compensative circumstance. 

X. Let us observe the connexion there is between intention- in what case 
ality and consciousness. When the a ct itself is intentional, and SSfextends 
with respect to the existence of ail tJie circumgtaftc es~arft?tg^ tmnl"iiv' 
as also with respect to the materiality of those circumstances, in totSe oon^* 
relation to a given consequence, and there i s no mis-supposal '^^^^ 
with regard to any preventive circumstance, that consequence 
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must also be intentional : in other words ; advisedness, with 
respect to the circumstances, if clear from the mis-supposal of 
any preventive circumstance, extends the intentionality from 
the act to the consequences. Those consequences may be 
either directly intentional, or only obliquely so : but at any 
rate they cannot but be intentional. 
Example XI. To CO on with the example. If Tyrrel intended to shoot 

cohIjIiiiibq x »f 

in the direction in which the king was riding up, and knew that 
the king was coming to meet the arrow, and knew the pro- 
bability there was of his being shot in that same part in which 
he was shot, or in another as dangerous, and with that same 
degree of force, and so forth, and was not misled by the erro- 
neous supposition of a circumstance by which the shot would 
have been prevented from taking place, or any such other pre- 
ventive circumstance, it is plain he could not but have intended 
the king's death. Perhaps he did not positively wish it ; but 
for all that, in a certain sense he intended it. 
Amisad- /^XII. What heedlessness is in the case of an unadvised act, 
may be rasfaf rashness is in the case of a misadvised one. A misadvised act 
nsty ^^^^ ^^^ ^^ either rash or not rash. It may be termed rash, 
/ when the case is thought to be such, that a person of ordinary 
V prudence, if prompted by an ordinary share of benevolence, 
C would have employed such and so much attention and reflection 
I to the imagined circumstance, as,by discovering to him the non- 
i existence, improbability, or immateriality of it, would have 
effectually disposed him to prevent the mischievous incident 
from taking place. 
Theinton- XIII. In ordinary discourse, when a man does an act of 
g^^r^d which the consequences prove mischievous, it is a common 
dependenSy thing to speak of him as having acted with a good intention or 
asweiLw**^ wi^^ a bad intention, of his intention's being a good one or a 
wn^^"*^^ bad one. The epithets good and bad are all this while applied, 
quences. ^^ gee, to the intention : but the application of them is most 
commonly governed by a supposition formed with regard to the 
nature of the motive. The act, though eventually it prove 
mischievous, is said to be done with a good intention, when it is 
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supposed to issue from a motive which is looked upon as a good 
motive : with a bad intention, when it is supposed to be the 
result of a motive which is looked upon as a bad motive. But 
the nature of the consequences intended, and the nature of the 
motive which gave birth to the intention, are objects which, 
though intimately connected, are perfectly distinguishable. The 
intention might therefore with perfect propriety be styled a 
good one, whatever were the motive. It might be styled a 
good one, when not only the consequences of the act prove mis- 
chievous, but the motive which gave birth to it wets what is 
called a bad one. To warrant the speaking of the intention as 
being a good one, it is su£&cient if the consequences of the act, 
had they proved what to the agent they seemed Ukely to be, 
would have been of a beneficial nature. And in the same 
manner the intention may be bad, when not only the conse- 
quences of the act prove beneficial, but the motive which gave 
birth to it was a good one. 

XIV. Now, when a man has a mind to speak of your indention it is better 
as being good or bad, with reference to the consequences, if he uru£n ia *"' 
speaks of it at all he must use the word intention, for there ^en of as 
is no other. But if a man means to speak of the motive fromOTbiSif^ 
which your intention originated, as being a good or a bad one, Sj>JiS! **^^ 
he is certainly not obliged to use the word intention : it is at 

least as well to use the word motive. By the supposition he 
means the motive ; and very likely he may not mean the inten- 
tion. For what is true of the one is very often not true of the 
other. T he motive may be good when the intention is bad ; 
the intention may be good when th e motive is bad i whether 
they are both good or both bad, or the one good and the other 
bad, makes, as we shall see hereafter, a very essential difference 
with regard to the consequences ^. It is therefore much better, 
when motive is meant, never to say intention. 

XV. An example will make this clear. Out of malice a man Example. 
prosecutes you for a crime of which he believes you to be guilty, 

but of which in fact you are not guilty. Here the consequences 
^ See ch. xii [Consequences], 
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of his conduct are mischievous : for they are mischievous to you 
at any rate, in virtue of the shame and anxiety which you are 
. made to suffer while the prosecution is depending : to which is 
to be added, in case of your being convicted, the evil of the 
punishment. To you therefore they are mischievous ; nor is 
there any one to whom they are beneficial. The man's motive 
was also what is called a bad one : for malice will be allowed by 
every body to be a bad motive. However, the conse^^iences of 
his conduct, had they proved such as he believed them likely to 
be, would have been good : for in them would have been in- 
cluded the punishment of a criminal, which is a benefit to all 
who are exposed to suffer by a crime of the like nature. The 
ifUention therefore, in this case, though not in a common way 
of speaking the motive, might be styled a good one. But of 
motives more particularly in the next chapter. 
Intention, XVI. In the Same sense the intention, whether it be positively 
cases it may good Or no, SO long as it is not bad, may be termed innocent, 
innooen . ^c^Qj^jingly, let the consequences have provedmischievous, and 
let the motive have been what it will, the intention may be 
termed innocent in either of two cases : i. In the case of un- 
advisedness with respect to any of the circumstances on which 
the mischievousness of the consequences depended : 2. In the 
case of mi5-advisednes8 with respect to any circumstance, which, 
had it been what it appeared to be, would have served either to 
prevent or to outweigh the mischief, 
bitentionai- XVII. A few words for the purpose of applying what has 
Lnomness? been said to the Roman law. Unintentionality, and innocence 
ofJat?^^'^ of intention, . seem both to be included in the case of in/or- 
™*" "^^ tunium, where there is neither dolus nor cul^, Unadvisedness 
coupled with heedlessness, and mis-advisedness coupled with 
rashness, correspond to the culpa sine dolo. Direct intention- 
ality corresponds to dolus. Oblique intentionality seems hardly 
to have been distinguished from direct ; were it to occur, it 
would probably be deemed also to correspond to dolus. The 
division into culpa, lata, levis, and levissima, is such as nothing 
certain can correspond to. What is it that it expresses ? Adis- 
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tinction, not in the case itself, but only in the sentiments which 
any person (a judge, for instance) may find himself disposed to 
entertain with relation to it : supposing it already distinguished 
into three subordinate cases by other means. 

The word dolita seems ill enough contrived : the word culpa as 
indifferently. Dolus y upon any other occasion, would be under- 
stood to imply deceit, concealment^, clandestinity*: but here it 
is extended to open force. Culpa, upon any other occasion, 
would be understood to extend to blame of every kind. It 
would therefore include dolus '. 

XVIII. The above-mentioned definitions and distinctions are use of this ^^ 
far from being mere matters of speculation. They are capable Sding* ^^ 



of the most extensive and constant application, as well to moral °*^p*®^' {^ 

discourse as to legislative practice. Upon the degree and bias ^ 

of a man's intention, upon the absence or presence of conscious- / 

ness or mis-supposal, depend a great part of the good and bad, / 
more especially of the bad consequences of an act ; and on this, 
as well as other grounds, a great part of the demand for punish- 

^ See B. I. tit. [Theft] verbo [amenable]. 

* Dolus, an virtus quis in hoste requirit T — Ytbqil, 

96K^ ^^ Koi d/MpadSv. — HOMIR. 

* I protend not hero to give any determinate explanation of a set of 
words, of which the great misfortune is, that the import of them is confused 
and indeterminate. I speak only by approximation. To attempt to deter- 
mine the precise import that has been given them by a hundredth part of 
the authors that have used them, would be an endless task. Would any 
one talk intelligibly on this subject in Latin? let him throw out dolus alto- 
gether : let him keep etdpa, for the purpose of expressing not the case 
itself but the sentiment that is entertiuned concerning a case described by 
other means. For intentionality, let him coin a word boldly, and say itUenr 
iionalUas : for unintentionality, non-irUeTaionaliiaa, For unadvisedness, 
he has akeady the word inscUia ; though the words itnprudentia, inobaef- 
vanlto, wero it not for the other senses they are used in, would do better : 
forunadvisedness coupled withheedlessness, let him say tWetYta ctUpabUia * 
for unadvisedness without heedlessness, inacUia inculpabUis : for mis-ad- 
visedness coupled with rashness, error eidpabUis, error temerariua, or error 
eum temerUaie : for mis-advisedness without rashness, error incnlpdbilis, 
error non-temerariua, or error sine temerikUe. 

It is not unfroquent likewise to meet with the phrase, malo animo : a 
phrase stiU more indeterminate, if possible, than any of the former. It 
seems to have reference either to intentionidity, or to consciousness, or to 
the motive, or to the disposition, or to any two or more of these taken 
together ; nobody can tell which : these being objects which seem to have 
never hitherto been properly distinguished and defined. 
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ment^. The presence of intention with regard to such or such 
a consequence, and of consciousness with regard to such or such 
a circumstance, of the act, will form so many criminative circum- 
stances^, or essential ingredients in the composition of this or 
that offence : applied to other circumstances, consciousness will 
form a ground of aggravation, annexable to the like offence '. 

fin almost all cases, the absence of intention with regard to 
certain consequences, and the absence of consciousness, or the 

/presence of mis-supposal, with regard to certain circumstances, 
will constitute so many grounds of extenuation K 

^ See ch. xiii. [Gases unmeet]. 

* See B. I. tit. [Circumstances influencing]. 
■ See B. I. tit. [Aggravations], 

* See B. L tit. [Extenuations]. 



CHAPTER X. 

OF MOTIVES. 

§ I. Different senses of the word motive \ 

I. It is an acknowledged truth, that every kind of act what- Motives, 
ever, and consequently every kind of offence, is apt to assume a SdOTS?" 
differentcharacter, andbeattended withdifferenteffects, accord- 
ing to the nature of the motive which gives birth to it. This 
makes it requisite to take a view of the several motives by which 
human conduct is liable to be influenced. 

II. By a motive, in the most extensive sense in which the Purely spe- 
word is ever used with reference to a thinking being, is meant tiveshave^ 
any thing that can contribute to give birth to, or even to pre- do h^. 
vent, any kind of action. Now the action of a thinking being 

is the act either of the body, or only of the mind : and an act of 
the mind is an act either of the intellectual faculty, or of the 
will. Acts of the intellectual faculty wiU sometimes rest in the 
understanding merely, without exerting any influence in the pro- 
duction of any acts of the will. Motives, which are not of a 
nature to influence any other acts than those, may be styled 
purely specvJative motives, or motives resting in speculation. 
But as to these acts, neither do they exercise any influence over 

* Note by the author, July, 1822. 

Foratabular simultaneous view of the whole list of motives, in conjunc- 
tion with the correspondent pleasures and pains, interests and desires, see, 
by the same author, Table of the Springs of Action, &o., with Explanatory 
Notes and Observations. London : 18 17, Hunter, St. Paul's Church Yard, 
8vo. pp. 32. 

The word indv^metU has of late presented itself, as being in its significa- 
tion more comprehensive than the word motive, and on some occasions more 
apposite. 

BENTHAM Q 
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external acts, or over their consequences, nor consequently over 
any pain or any pleasure that may be in the number of such 
consequences. Now it is only on account of their tendency to 
produce either pain or pleasure, that any acts can be material. 
With acts, therefore, that rest purely in the understanding, we 
have not here any concern : nor therefore with any object, if any 
such there be, which, in the character of a motive, can have no 
influence on any other acts than those. 
the*^1l*^ III. The motives with which alone we have any concern, are 
such as are of a nature to act upon the will. By a motive then, 
in this sense of the word, is to be understood any thing what- 
soever, which, by influencing the will of a sensitive being, is 
supposed to serve as a means of determining him to act, or 
voluntarily to forbear to act^, upon any occasion. Motives of 
this sort, in contradistinction to the former ^ may be styled i^roc- 
^icaJL motivftfl- m^ motives applying to practice. 
Figumtije IV. Owing to the poverty and unsettled state of language, 
ative sensejs the word moii'oe is employed indiscriminately to denote two 

of the word, ,.,-,. i.-i^ii -i t 

kinds of objects, which, for the better understanding of the sub- 
ject, it is necessary should be distinguished. On some occasions 
it is employed to denote any of those really existing incidents 
from whence the act in question is supposed to take its rise. 
The sense it bears on these occasions may be styled its literal or 
unfiquraii'oe sense. On other occasions it is employed to denote 
a certain fictitious entity, a passion, an aflection of the mind, an 
ideal being which upon the happening of any such incident is 
considered as operating upon the mind, and prompting it to 
take that course, towards which it is impelled by the influence 

^ When the effect or tendency of a motive is to determine a man to for- 
bear to act, it may seem improper to make use of the term tno^fve; since 
motive, properly spealdng, means that which disposes an object to move. 
We must however use that improper term, or a term which, though proper 
enough, is scarce in use, the word determinative. Byway of justification, or 
at least apology, for the popular usage in this behalf, it may be observed, 
that even forbearance to act, or the negation of motion (that is, of bodily 
motion] supposes an act done, when such forbearance is voluntcury. It sup- 
poses, to wit, an act of the will, which is as much a positive act. as much a 
motion, as any other act of the thinking substance. 
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of such incident. Motives of this class are Avarice, Indolence, 
Benevolence, and so forth ; as we shall see more particularly 
farther on. This latter may be styled i}iB figurcAim sense of 
the term motive. 

V. As to the real incidents to which the name of motive is Motives in- 
also given, these too are of two very different kinds. Theyexteri^ 
may be either, i. T he internal per ception of any individual lot 

of pleasure or pain, t^e expectation of which is looked upon as 
calculated to determine you to act in such or such a manner ; as 
the pleasure of acquiring such a sum of money, the pain of 
exerting yourself on such an occasion, and so forth : or, 2. Any 
eocternal ev ent, the happening whereof is regarded as having a 
tendency to bring about the perception of such pleasure or such 
pain ; for instance, the coming up of a lottery ticket, by which 
the possession of the money devolves to you ; or the breaking 
out of a fire in the house you are in, which makes it necessary 
for you to quit it. The former kind of motives may be termed 
interior, or internal : the latter exterior, or external. 

VI. Two other senses of the term motive need also to be dis- Motiv© in 
tinguished. Motive refers neces sarily to action. It is a pleasure, motSre in 
pain, or other events that prompts t o action: Motive'then^ln^ *'' 
one sense of the word, must be previou s to juch event. But, 

for a man to be governed by any motive, he must in every 
case look beyond that event which is called his actio nal he must 
Inpk tn thft fiOTisftqii ences of it : and it is only in this wav that 
the idea of pleasure, of pain, or of any other event, can give 
birth to it. He must look, therefore, in every case, to some 
event posterior to the act in contemplation : an event which as 
yet exists not, but stands only in prospect. Now, as it is in all 
cases difficult, and in most cases unnecessary, to distinguish 
between objects so intimately connected, as the posterior pos- 
sible object which is thus looked forward to, and the present 
existing object or event which takes place upon a man's looking 
forward to the other, they are both of them spoken of under the 
same appellation, motive. To disting;ui8h them, the one first 
mentioned may be termed a motive i n prospect, t he other a 

H2 
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motive i n e^ge; and under each of these denominations will 
come as well exterior as internal motives. A fire breaks out in 
your neighbour's house : you are under apprehension of its ex- 
tending to your own : you are apprehensive, that if you stay in 
it, you will be burnt : you accordingly rim out of it. This then 
is the act : the others are all motives to it. The event of 
the fire's breaking out in your neighbour's house is an external 
motive, and that in esse : the idea or belief of the proba- 
bility of the fire's extending to your own house, that of your 
being burnt if you continue, and the pain you feel at the 
thought of such a catastrophe, are all so many internal events, 
but still in esse : the event of the fire's actually extending to 
your own house, and that of your being actually burnt by it, 
external motives in prospect : the pain you would feel at seeing 
your house a burning, and the pain you would feel while you 
yourself were burning, internal motives in prospect : which 
events, according as the matter turns out, may come to be in 
esse : but then of course they will cease to act as motives. 
Motives im. VII. Of all these motives, which stand nearest to the act, to 
remotef *"^the production of which they all contribute, is that internal 
motive in esse which consists in the expectation of the internal 
motive in prospect : the pain or uneasiness you feel at the 
thoughts of being burnt ^. All other motives are more or less 
remote : the motives in prospect, in proportion as the period at 
which they are expected to happen is more distant from the 
period at which the act takes place, and consequently later in 
point of time : the motives in esse, in proportion as they also 
are more distant from that period, and consequently earlier in 
point of time ^. 

^ Whether it be the expectation of being burnt, or the pain that accom- 
panies that expectation, that is the immediate internal motive spoken of, 
may be difficult to determine. It may even be questioned, perhaps, whether 
they are distinct entities. Both questions, however, seem to be mere ques- 
tions of words, and the solution of them altogether immaterial. Even the 
other kinds of motives, though for some purposes they demand a separate 
consideration, are, however, so intimately allied, that it will often be scarce 
practicable, and not always material, to avoid confounding them* as they 
have always hitherto been confounded. 

* Under the term ease must be included as well pewt existence, with re- 
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VIII. It has already been observed, that with motives of Motives to 
which the influence terminates altogether in the understanding, stan^g. ' 
we have nothing here to do. If then, amongst objects that are m^ infl^. 
spoken of as motives with reference to the understanding, there ^ ^ ^ 
be any which concern us here, it is only in as far as such objects 

may, through the medium of the understanding, exercise an 
influence over the will. It is in this way, and in this way only, 
that any objects, in virtue of any tendency they may have to 
influence the sentiment of belief, may in a practical sense act in 
the character of motives. Any objects, by tending to induce a 
belief concerning the existence, actual, oi probable, of a practical 
motive ; that is, concerning the probability of a motive in pros- 
pect, or the existence of a motive in esse ; may exercise an 
influence on the will, and rank with those other motives that 
have been placed under the name of practical. The pointing 
out of motives such as these, is what we frequently mean when 
we talk of giving reasons. Your neighbour's house is on fire as 
before. I observe to you, that at the lower part of your neigh- 
bour's house is some wood- work, which joins on to yours ; that 
the flames have caught this wood- work, and so forth ; which I do 
in order to dispose you to believe as I believe, that if you stay 
in your house much longer you will be burnt. In doing this, 
then, I suggest motives to your understanding ; which motives, 
by the tendency they have to give birth to or strengthen a pain, 
which operates upon you in the character of an internal motive 
in esse, join their force, and act as motives upon the will. 

§ 2. No motives either constantly good or constantly had, 

IX. In all this chain of motives, the principal or original link Nothing (»n 

act of itself 

seems to be the last internal motive in prospect : it is to this as a motive 

f erence to a given period, as preserd. They are equally real, in comparison 
with what is as yet but future. Language is materially deficient, in not 
enabling us to distinguish with precision between existence as opposed to 
unreality and peseta existence as opposed to past. The word existence 
in Engluh, and eaaet adopted by lawyers from the Latin, have the incon- 
venience of appearing to confine the existence in question to some single 
period considered as being present. 



JOZ 



Cf Motives, 



[chap. 



but the ideas 
of pleasure 
or pain. 




Inaocuraoy 
of expres- 
sions in 
which yoo<2 
or bad are 
applied to 
motives. 



Any sort of 
motive may 
give birth to 
any sort of 
act. 



that all the other motives in prospectowe their materiality : and 
the immediately acting motive its existence. This motive in 
prospect, we see, is always some pleasure, or some pain ; some 
pleasure, which the act in question is expected to be a means of 
continuing or producing : some pain which it is expected to be 
a means of discontinuing or preventing. A motive is substan- 
tially nothing more than pleasure or pain, operating in a certain 
manner. 

X. Now, pleasure is in itee?/ a good: nay, even setting aside 
immunity from pain, the only good : pain is in itself an evil ; 
and, indeed, without exception, the only evil; or else the words 
good and evil have no meaning. And this is alike true of every 
I sort of pain, and of every sort of pleasure. It follows, there- 
fore, immediately and incontestibly, that ih&re is no such thing 
as any sort of motive thai is in itself a bad one \ 

XI. It is common, however, to speak of actions as proceeding 
from good or bad motives : in which case the motives meant are 
such as are internal. The expression is far from being an 
accurate one ; and as it is apt to occur in the consideration of 
almost every kind of ofEence, it will be requisite to settle the 
precise meaning of it, and observe how far it quadrates with the 
truth of things. 

XII. With respect to goodness and badness, as it is with 
everything else that is not itself either pain or pleasure, so is it 
with motives. If they are good or bad, it is only on account of 
their efi ssta.: good, on account of their tendency to produce 
pleasure, or avert pain : bad, on account of their tendency to 
produce pain, or avert pleasure. Now the case is, that from one 
and the same motive, and from every kind of motive, may pro- 
ceed actions that are good, others that are bad, and others that 



* Let a man's motivd be ill-will ; caU it even malice, envy, cruelty ; it is 
still a kind of pleasure that is his motive : the pleasure he takes at the 
thought of the pain which he sees, or expects to see, his adversary undergo. 
Now even this wretched pleasure, taken ,by itself, is good : it may be faint; 
it may be short : it must at any rate be impure : yet while it lasts, and 
before any bad consequences arrive, it is as good as any other that is not 
more intense. See ch. iv. [Value]. 
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are indifferent. This we shall proceed to shew with respect to 
all the different kinds of motives, as determined by the various 
kinds of pleasures and pains. 

XIII. Such an analysis, useful as it is, will be found to be a Difficulties 
matter of no small difficulty ; owing, in great measure, to a cer- in the way 
tain perversity of structure which prevails more or less through- lys^ofthis 
out all languages. To speak of motives, as of anything else, ^^ 
one must call them by their names. But the misfortune is, that 
it is rare to meet with a motive of which the name expresses 
that and nothing more. Commonly along with the very name 
of the motive, is tacitly involved a proposition imputing to it 
a certain quality; a quality which, in many cases, will appear to 
include that very goodness or badness, concerning which we are 
here inquiring whether, properly speaking, it be or be not im- 
putable to motives. To use the common phrase, in most cases, 
the name of the motive is a word which is employed either only 
in a good sense, or else only in a had sense. Now, when a word 
is spoken of as being used in a good sense, all that is necessarily 
meant is this : that in conjunction with the idea of the object it 
is put to signify, it conveys an idea of af probation : that is, of 
a pleasure or satisfaction, entertained by the person who employs 
the term at the thoughts of such object. In like manner, when 
a word is spoken of as being used in a bad sense, all that 
is necessarily meant is this : that, in conjunction with the 
idea of the object it is put to signify, it conveys an idea 
of disapprobation : that is, of a displeasure entertained by 
the person who employs the term at the thoughts of such • 
object. Now, the circumstance on which such approbation 
is grounded will, as naturally as any other, be the opinion of 
the goodness of the object in question, as above explained : 
such, at least, it must be, upon the principle of utility : so, 
on the other hand, the circumstance on which any such dis- 
approbation is grounded, will, as naturally as any other, be 
the opinion of the badness of the object : such, at least, it 
must be, in as far as the principle of utility is taken for the 
standard. 
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Now there are certain motives which, unless in a few par- 
ticular cases, have scarcely any other name to be expressed 
by but such a word as is used only in a good sense. This is 
the case, for example, with the motives of piety and honour. 
The consequence of this is, that if, in speaking of such a motive, 
a man should have occasion to apply the epithet bad to any 
actions which he mentions as apt to result from it, he must 
appear to be guilty of a contradiction in terms. But the 
names of motives which have scarcely any other name to 
be expressed by, but such a word as is used only in a bad 
sense, are many more^. This is the case, for example, with the 
motives of lust and avarice. And accordingly, if in speaking 
of any such motive, a man should have occasion to apply the 
epithets good or indifferent to any actions which he mentions as 
apt to result from it, he must here also appear to be guilty of 
a similar contradiction ^. 

This perverse association of ideas cannot, it is evident, but 
throw great difficulties in the way of the inquiry now before us. 
Confining himself to the language most in use, a man can scarce 
avoid running,inappearance,into perpetual contradictions. His 
propositions will appear, on the one hand, repugnant to truth ; 
and on the other hand, adverse to utility. As paradoxes, they 
will excite contempt : as mischievous paradoxes, indignation. 
For the truths he labours to convey, however important, and 
however salutary, his reader is never the better : and he himself 
is much the worse. To obviate this inconvenience, completely, 
he has but this one unpleasant remedy '; to lay aside the old 
phraseology and invent a new one. Happy the man whose 

^ For the reason, see chap. zL [DispositioDs], par. xvii. note. 

* Tothisimperfectionof language, and nothing more, are to be attributed, 
in great measure, the violent clamours that have from time to time been 
raised against those ingenious moralists, who, travelling out of the beaten 
tract of speculation, lu^ve found more or less difficulty in disentangling 
themselves from the shackles of ordinary language : such as Bochef oucault, 
Mandeville and Helvetius. To the unsoundness of their opinions, and, 
with still greater injustice, to the corruption of their hearts, was often im- 
puted, what was most commonly owing either to a want of skill, in matters 
of language on the part of the author, or a want of discernment, possibly 
now and then in some instances a want of probity, on the part of the com- 
mentator. 
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language is ductile enough to pennit him this resource. To 
palliate the inconvenience, where that method of obviating it is 
impracticable, he has nothing left for it but to enter into a long 
discussion, to state the whole matter at large, to confess, that 
for the sake of promoting the purposes, he has violated the 
established laws of language, and to throw himself upon the 
mercy of his readers \ 

§ 3. Catalogue of motives corresponding to that of Pleasures 
and Pains. 

XIV. From the pleasures of the senses, considered in the Physical de- 
gross, results the motive which, in a neutral sense, maybe termed sDonding to 
physical desire : in a bad sense, it is termed sensuality. Name LSe^* ° 
used in a good sense it has none. Of this, nothing can be deter- ^ 
mined, till it be considered separately, with reference to the 
several species of pleasures to which it corresponds. 

XV. In particular, then, to the pleasiires of the taste or palate The motive 
corresponds a motive, which in a neutral sense havmg received ing to the 

t -I pleMurea of 

no name that can serve to express it in all cases, can only be the paUtte. 
termed,by circumlocution, the love of the pleasures of the palate. 
In particular cases it is styled hunger : in others, thirst ^. The 
love of good cheer expresses this motive, but seems to go beyond : 

^ Happily, language is not always so intractable, but that by making use 
of two words instead of one, a man may avoid the inconvenience of fabri- 
cating words that are absolutely new. Thus instead of the word lust, by 
putting together two words in common use, he may frame the neutral ex- 
pression, sexual desire : instead of the word avarice, by putting together 
two other words also in common use, he may frame the neutral expression, 
pecuniary interest. This, accordingly, is the course which I have taken. 
In these instances, indeed, even the combination is not novel : the only 
novelty there is consists in the steady adherence to the one neutral ex- 
pression, rejecting altogether the terms, of which the import is infected by 
adventitious and unsuitable ideas. 

In the catalogue of motives, corresponding to the several sorts of pains 
and pleasures, I have inserted such as have occurred to me. I cannot 
pretend to warrant it complete. To nu^e sure of rendering it so, the only 
way would be, to turn over the dictionary from beginning to end : an opera- 
tion which, in a view to perfection, woidd be necessary for more purposes 
than this. See B. I. tit. [Defamation], and Append, tit. [Composition]. 

* Hunger and thirst, considered in the light of motives, import not so 
much the desire of a particular kind of pleasure, as the desire of removing 
a positive kind of pam. They do not extend to the desire of that kind of 
pleasure which depends on the choice of foods and liquors. 
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intimating, that the pleasure is to be partaken of in company, 
and involving a kind of sympathy. In a bad sense, it is styled 
in some cases greediness, voraciousness, gluttony : in others, 
principally when applied to children, lickerishness. It may in 
some cases also be represented by the word daintiness. Name 
used in a good sense it has none. i. A boy, who does not want 
for victuals, steals a cake out of a pastry-cook's shop, and eats it. 
In this case his motive will be universally deemed a bad one : 
and if it be asked what it is, it may be answered, perhaps, licker- 
ishness. 2. A boy buys a cake out of a pastry-cook's shop, and 
eats it. In this case his motive can scarcely be looked upon as 
either good or bad, unless his master should be out of humour 
with him ; and then perhaps he may call it lickerishness, as 
before. In both cases, however, his motive is the same. It is 
neither more nor less than the motive corresponding to the 
pleasures of the palate ^. 
Seznai de- XVI. To the pleasures of the sexual sense corresponds the 
sponding to motive which, in a neutral sense, may be termed sexual desire. 
<if tife a^^i In a bad sense, it is spoken of under the name of lasciviousness, 
^'^^ and a variety of other names of reprobation. Name used in a 
good sense it has none 2. 

I. A man ravishes a virgin. In this case the motive is, with- 
out scruple, termed by the name of lust, lasciviousness, and so 
forth ; and is universally looked upon as a bad one. 2. The 
same man, at another time, exercises the rights of marriage with 
his wife. In this case the motive is accounted, perhaps, a good 
one, or at least indifferent : and here people would scruple to 
call it by any of those names. In both cases, however, the 

^ It will not be worth while, in every case, to give an instance in which 
the action may be indifferent : if good as well as bad actions may result 
from the same motive, it is easy to conceive, that also may be indifferent. 

* Love indeed includes sometimes this idea: but then it can never 
answer the purpose of exhibiting it separately: since there are three 
motives, at least, that may all of £em be included in it, besides this : the 
love of beauty corresponding to the pleasures of the eye, and the motives 
corresponding to those of amity and benevolence. We speak of the love of 
children, of the love of parents, of the love of Grod. These pious uses pro- 
tect the appellation, and preserve it from the ignominy poured forth upon 
its profane associates. Even sensual love would not answer the purpose ; 
since that would include the love of beauty. 
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motive may be precisely the same. In both cases it may be 
neither more nor less than sexual desire. 

XVII. To the pleasures of curiosity corresponds the motive Cimosii^, 
known by the same name : and which may be otherwise called ^^^to 
the love of novelty, or the love of experiment ; and, on parti- Jures'^ 
cular occasions, sport, and sometimes play. cunosity. 

I. A boy, in order to divert himself, reads an improving book : 
the motive is accounted, perhaps, a good one : at any rate not a 
bad one. 2. He sets his top a spinning : the motive is deemed, 
at any rate, not a bad one. 3. He sets loose a mad ox among 
a crowd ; his motive is now, perhaps, termed an abominable one. 
Yet in all three cases the motive may be the very same : it may 
be neither more nor less than curiosity. 

XVIII. As to the other pleasures of sense they are of too None to 

, ■... pleasures of 

uttle consequence to have given any separate denommations to sense. 
the corresponding motives. 

XIX. To thepleasuresof wealth corresponds the sort of motive Pecuniary 
which, in a neutral sense, may be termed pecuniary interest : in the piea- 
a bad sense, it is termed, in some cases, avarice, covetousness, wealth, 
rapacity, or lucre : in other cases, niggardliness : in a good sense, 

but onlyin particidar cases, economy and frugality ; and in some 
cases the word industry may be applied to it : in a sense nearly 
indifEerent, but rather bad than otherwise, it is styled, though 
only in particular cases, parsimony. 

I. For money you gratify a man's hatred, by putting his 
adversary to death. 2. For money you plough his field for 
him. — In the first case your motive is termed lucre, and is ac- 
coimted corrupt and abominable : and in the second, for want 
of a proper appellation, it is styled industry; and is looked upon 
as innocent at least, if not meritorious. Yet the motive is in 
both cases precisely the same : it is neither more nor less than 
pecuniary interest. 

XX. The pleasures of skill are neither distinct enough, nor of None to the 
consequence enough, to have given any name to the correspond- SS"'** ° 
ing motive. 

XXI. To the pleasures of amity corresponds a motive which, To the plea- 
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surM of in a neutral sense, may be termed the desire of ingratiating one's 

desireof self. In a bad sense it is in certain cases styled servility : in a 

one's self, good sense it has no name that is peculiar to it : in the cases in 

which it has been looked on with a favourable eye, it has seldom 

been distinguished from the motiveof sympathy or benevolence, 

with which, in such cases, it is commonly associated. 

I. To acquire the affections of a woman before marriage, to 
preserve them afterwards, you do every thing, that is consistent 
with other duties, to make her happy : in this case your motive 
is looked upon as laudable, though there is no name for it. 2. 
For the same purpose, you poison a woman with whom she is at 
enmity : in this case your motive is looked upon as abominable, 
though still there is no name for it. 3. To acquire or preserve 
the favour of a man who is richer or more powerful than your- 
self, you make yourself subservient to hb pleasures. Let them 
even be lawful pleasures, if people choose to attribute your be- 
haviour to this motive, you will not get them to find any other 
name for it than servility. Yet in all three cases the motive is 
the same : it is neither more nor less than the desire of ingra- 
tiating yourself. 
To the plea- XXII. To the pleasures of the moral sanction, or, as they may 
good name, otherwise be called, the pleasures of a good name, corresponds a 
reputation, motive which, in a neutral sense, has scarcely yet obtained any 
adequate appellative. It may be styled, the love of reputation. 
It is nearly related to the motive last preceding : being neither 
more nor less than the desire of ingratiating one's self with, or, 
as in this case we should rather say, of reconamending one's self 
to, the world at large. In a good sense, it is termed honour, or 
the sense of honour : or rather, the word honour is introduced 
somehow or other upon theoccasionof its being brought to view : 
for in strictness the word honour is put rather to signify that 
imaginary object, which a man is spoken of as possessing upon 
the occasion of his obtaining a conspicuous share of the pleasures 
that are in question. In particular cases, it is styled the love of 
glory. In a bad sense, it is styled, in some cases, false honour ; 
in others, pride ; in others, vanity. In a sense not decidedly 
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bad, but rather bad than otherwise, ambition. In an indifierent 
sense, in some cases, the love of fame : in others, the sense of 
shame. And, as the pleasures belonging to the moral sanction 
run undistinguishably into the pains derived from the same 
source ^ it may also be styled, in some, cases, the fear of dis- 
honour, the fear of disgrace, the fear of infamy, the fear of 
ignominy; or the fear of shame. 

I. Tou hove received an afiront from a man: according to the 
custom of the country, in order, on the one hand, to save your- 
self from the shame of being thought to bear it patiently ^ ; on 

^ See Chap. vi. [Pleasures and Pains], par. zziv. note. 

* A man's bearing an affront patiently, that is, without taking this 
method of doing what is called wiping it off, is thought to import one or 
other of two things : either that he does not possess that sensibility to the 
pleasures and pains of the moral sanction, which, in order to render himself 
a respectable member of society, a man ought to possess : or, that he does 
not possess courage enough to stake his life for the chance of gratifying 
that resentment which a proper sense of the value of those pleasures and 
those pains it is thought would not fail to inspire. True it is, that there 
are divers other motives, by any of which the same conduct might equally 
be produced : the motives corresponding to the religious sanction, and the 
motives that come under the head of benevolence. Piety towards God, the 
practice in question being generally looked upon as repugnant to the dic- 
tates of the religious sanction : sympathy for your antagonist himself , whose 
life would be put to hazard at the same time with your own ; sympathy 
for his connexions ; the persons who are dependent on him in the way of 
support, or connected with him in the way of sympathy : sympathy for 
your own connexions : and even sympathy for the pubuc, in cases where 
the man is such that the public appears to have a material interest in his 
life. But in comparison with the love of life, the influence of the religious 
sanction is known to be in general but weak : especially among people of 
those classes who are here in question : a sure proof of which is the preva- 
lence of this very custom. Where it is so strong as to preponderate, it is so , 
rare, that, perhaps, it gives a man a place in the calendar : and, at any * 
rate, exalts him to the rank of martyr. Moreover, the instances in which 
either private benevolence or public spirit predominate over the love of life, 
will also naturally be but rare : and, owing to the general propensity to 
detraction, it wiU also be much rarer for them to be thought to do so. 
Now, when three or more motives, any one of them capable of poducing a 
given mode of conduct, apply at once, that which appears to be the most 
powerful, is that which wiU oi course be deemed to have actually done the 
most : and, as the bulk of mankind, on this as on other occasions, are disr- 
posed to decide peremptorily upon superficial estimates, it will generally be 
looked upon as having done the whole. 

The consequence is, that when a man of a certain rank forbears to take 
this chance of revenging an afi^ont, his conduct will, by most people, be 
imputed to the love of life : which, when it predominates over the love of 
reputation, is, by a not unsalutary association of ideas,stigmatized with the 
reproachful name of cowardice. 
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tlie other hand, to obtain the reputation of courage ; you chal- 
lenge him to fight with mortal weapons. In this case your 
motive will by some people be accounted laudable, and styled 
honour : by others it will be accounted blameable, and these, if 
they call it honour, will prefix an epithet of improbation to it, 
and call it false honour. 2. In order to obtain a post of rank 
and dignity, and thereby to increase the respects paid you by 
the public, you bribe the electors who are to conf^ it, or the 
judge before whom the title to it is in dispute. In this case 
yourmotiveis commonly accounted corruptandabominable, and 
is styled, perhaps, by some such name as dishonest or corrupt 
ambition, as there is no single name for it. 3. In order to 
obtain the good- will of the public, you bestow a large sum in 
works of private charity or public utility. In this case people 
will be apt not to agree about your motive. Your enemies will 
put a bad colour upon it, and call it ostentation : your friends, 
to save you from thb reproach, will choose to impute your con- 
duct not to this motive but to some other : such as that of 
charity (the denomination in this case given to private sym- 
pathy) or that of public spirit. 4. A king, for the sake of 
gaining the admiration annexed to the name of conqueror (we 
will suppose power and resentment out of the question) engages 
his kingdom in a bloody war. His motive, by the multitude 
(whose sympathy for millions is easily overborne by the pleasure 
which their imagination finds in gaping at any novelty they 
observe in the conduct of a single person) is deemed an ad- 
mirable one. Men of feeling and reflection, who disapprove of 
the dominion exercised by this motive on this occasion, without 
always perceiving that it is the same motive which in other in- 
stances meets with their approbation, deem it an abominable 
one ; and because the multitude, who are the manufacturers of 
language, have not given them a simple name to call it by, they 
will call it by some such compound name as the love of false 
glory or false ambition. Yet in all four cases the motive is the 
same : it is neither more nor less than the love of reputation. 
' x)iea- XXIII. To the pleasures of power corresponds the motive 
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wliich, in a neutral sense, may be termed the love of power, mres of 
People, who are out of humour with it sometimes, call it the lust Gve^f 
of power. In a good sense, it is scarcely provided with a name. ^^®'^* 
In certain cases this motive, as well as the love of reputation, 
are confounded under the same name, ambition. This is not to 
be wondered at, considering the intimate connexion there is be- 
tween the two motives in many cases : since it commonly hap- 
pens, that l^e same object which affords the one sort of pleasure, 
affords the other sort at the same time : for instance, offices, 
which are at once posts of honour and places of trust : and since 
at any rate reputation is the road to power. 

I. If, in order to gain a place in administration, you poison 
the man who occupies it. 2. If, in the same view, you propose 
a salutary plan for the advancement of the public welfare ; your 
motive is in both cases the same. Tet in the first case it is ac- 
counted criminal and abominable : in the second case allowable, 
and even laudable. 

XXIV. To the pleasures as well as to the pains of the re- The motive 
ligious sanction corresponds a motive which has, strictly speak- thereligious 
ing, no perfectly neutral name applicable to all cases, unless the *"^*'^'*' 
word religion be admitted in this character : though the word 
religion, strictly speaking, seems to mean not so much the mo- 
tive itself, as a kind of fictitious personage, by whom the motive 
is supposed to be created, or an assemblage of acts, supposed to 
be dictated by that personage : nor does it seem to be completely 
settled into a neutral sense. In the same sense it is also, in 
some cases, styled religious zeal : in other cases, the fear of God. 
The love of God, though commonly contrasted with the fear of 
God, does not come strictly under this head. It coincides 
properly with a motive of a different denomination; viz. a kind 
of sympathy or good-will, which has the Deity for its object. 
In a good sense, it is styled devotion, piety, and pious zeal. In 
a bad sense, it is styled, in some cases, superstition, or super- 
stitious zeal : in other cases, fanaticism, or fanatic zeal : in a 
sense not decidedly bad, because not appropriated to this motive, 
enthusiasm, or enthusiastic zeal. 
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I. In order to obtain the favour of the Supreme Being, a man 
assassinates his lawful sovereign. In this case the motive is now 
almost universally looked upon as abominable, and is termed 
fanaticism : formerly it was by great nimibers accounted laud- 
able, and was by them called pious zeal. 2. In the same view, 
a man lashes himself with thongs. In this case, in yonder house, 
the motive is accounted laudable, and is called pious zeal : in the 
next house it is deemed contemptible, and called superstition. 
3. In the same view, a man eats a piece of bread (or at least 
what to external appearance is a piece of bread) with certain 
ceremonies. In this case, in yonder house, his motive is looked 
upon as laudable, and is styled piety and devotion : in the next 
house it is deemed abominable, and styled superstition, as be- 
fore : perhaps even it is absurdly styled impiety. 4. In the same 
view, a man holds a cow by the tail while he is dying. On the 
Thames the motive would in this case be deemed contemptible, 
and called superstition. On the Ganges it is deemed meritorious, 
and called piety. 5. In the same view, a man bestows a large 
sum in works of charity, or public utility. In this case the 
motive is styled laudable, by those at least to whom the works 
in question appear to come under this description : and by these 
at least it would be styled piety. Yet in all these cases the 
motive is precisely the same : it is neither more nor less ^an 
the motive belonging to the religious sanction \ 
Good-will, XXV. To the pleasures of sympathy corresponds the motive 
pleasures of which, in a neutral sense, is termed good-will. The word sym- 
sympathy. ^^^y ^^^ ^^ ^^ ^^^ ^^ ^j^ occasiou : though the sense of 

it seems to be rather more extensive. In a good sense, it is 
styled benevolence : and in certain cases, philanthropy ; and, in 
a figurative way,brotherly love ; in others, humanity; in others, 

^ I am aware, or at least I hope, that people in general, when they see 
the matter thus stated, will be ready to acknowledge, that the motive in 
these cases, whatever be the tendency of the acts which it produces, is not 
a bad one : but this will not render it the less true, that hitherto, in popu- 
lar discourse it has been common for men to speak of acts, which they 
could not but aclmowledge to have originated from this source, as proceed- 
ing from a bad motive. The same observation will apply to many of the 
other cases. 
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charity ; in others, pity and compassion ; in others, mercy ; in 
others, gratitude; in others, tenderness ; in others, patriotism; 
in others, pubUc spirit. Love is also employed in this as in so 
many other senses. In a bad sense, it has no name applicable 
to it in all cases : in particular cases it is styled partiality. 
The word zeal, with certain epithets prefixed to it, might also be 
employed sometimes on this occasion, though the sense of it be 
more extensive ; applying sometimes to ill as well as to good 
will. It is thus we speak of party zeal, national zeal, and 
public zeal. The word attachment is also used with the like 
epithets : we also say family-attachment. The French ex- 
pression, esyrU de corps, for ittiich as yet there seems to be 
scarcely any name in English, might be rendered, in some cases, 
though rather inadequately, by the terms corporation spirit, 
corporation attachment, or corporation zeal. 

I. A man who has set a town on fire is apprehended and 
committed : out of regard or compassion for him, you help him 
to break prison. In this case the generality of people will pro- 
bably scarcely know whether to condemn your motive or to 
applaud it : those who condemn your conduct, will be disposed 
rather to impute it to some other motive : if they style it benevo- 
lence or compassion, they will be for prefixing an epithet, and 
calling it false benevolence or false compassion \ 2. The man is 
taken again, and is put upon his trial : to save him you swear 
falsely in his favour. People, who would not call your motive a 
bad one before, will perhaps call it so now. 3. A man is at law 
with you about an estate : he has no right to it : the judge 
knows this,yet, havingan esteem or afiection for your adversary, 

^ Among the Greeks, perhaps the motive, and the conduct it gave birth 
to, would, in such a case, have been rather approved than disapproved of. 
It seems to have been deemed an act of heroism on the part of Hercules, 
to have delivered his friend Theseus from hell : though divine justice, 
which held him there, should naturally have been regarded as being at 
least upon a footing with human justice. But to divine justice, even when 
acknowledged under that character, the respect paid at that time of day 
does not seem to have been very profound, or well-settled : at present, the 
respect paid to it is profound and settled enough, though the name of it is 
but too often applied to dictates which could have had no other origin than 
the worst sort of human caprice. 

BBNTHAlf I 
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adjudges it to him. In this case the motive is by every body 
deemed abominable, and is termed injustice and partiality. 
4. You detect a statesman in receiving bribes : out of regard to 
the public interest, you give information of it, and prosecute 
him. In this case, by all who acknowledge your conduct to have 
originated from this motive, your motive will be deemed a laud- 
able one, and styled public spirit. But his friends and adherents 
will not choose to account for your conduct in any such manner : 
they will rather attribute it to party enmity. 5. You find a man 
on the point of starving : you relieve him; and save his life. In 
this case your motive will by every body be accounted laudable, 
audit willbetermed compassion, pity, charity, benevolence. Yet 
in all these cases the motive is the same : it is neither more nor 
less than the motive of good-will. 
Ill-will, &c. XXVI. To the pleasures of malevolence, or antipathy, corre- 
sures ef an- sponds the motive which, in a neutral sense, is termed antipathy 
^' or displeasure : and, in particular cases, dislike, aversion, abhor- 
rence, and indignation : in a neutral sense, or perhaps a sense 
leaning a little to the bad side, ill-will : and, in particular cases, 
anger, wrath, and enmity. In a bad sense it is styled, in different 
cases, wrath, spleen, ill-humour, hatred, malice, rancour, rage, 
fury, cruelty, tyranny, envy, jealousy, revenge, misanthropy, and 
by other names, which it is hardly worth while to endeavour to 
collect^. Like good- will, it is used with epithets expressive of 
the persons who are the objects of the affection. Hence we hear 
of party enmity, party rage, and so forth. In a good sense th«re 
seems to be no single name for it. In compound expressions it 
may be spoken of in such a sense, by epithets, such as jw^t and 
laudable, prefixed to words that are used in a neutral or nearly 
neutral sense. 
I. You rob a man : he prosecutes you, and gets you punished : 

^ Here, as elsewhere, it may be observed, that the same words which are 
mentioned as names of motives, are also many of them names of passions, 
appetites, and affections : fictitious entities, which are framed only by oon- 
sidering pleasures or pains in some particular point of view. Some of them 
are also names of moral qualities. This branch of nomenclature is remark- 
ably entangled : to unravel it completely would take up a whole volume ; 
not a syllable of which would belong properly to the present design. 
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out of resentment you set upon him, and hang him with your 
own hands. In this case your motive will universally be deemed 
detestable, and will be called malice, cruelty, revenge, and so 
forth. 2. A man has stolen a little money from you : out of 
resentment you prosecute him, and get him hanged by course of 
law. In this case people will probably be a little divided in 
their opinions about your motive : your friends will deem it a 
laudable one, and call it a just or laudable resentment : your 
enemies will perhaps be disposed to deem it blameable, and call 
it cruelty, malice, revenge, and so forth: to obviate which, your 
friends will try perhaps to change the motive, and call it pubKc 
spirit. 3. A man has murdered your father: out of resentment 
you prosecute him, and get him put to death in course of law. 
In this case your motive will be universally deemed a laudable I 
one, and styled, as before, a just or laudable resentment : and « 
your friends, in order to bring forward the more amiable prin- 
ciple from which the malevolent one, which was your immediate 
motive, took its rise, will be for keeping the latter out of sight, 
speaking of the former only, under some such name as filial 
piety. Yet in all these cases the motive is the same : it is 
neither more nor less than the motive of ill-will. 

XXVII. To the several sorts of pains, or at least to all such seif-preser- 
of them as are conceived to subsist in an intense degree, and to the ^verai 
death, which, as far as we can perceive, is the termination of all pidns.^' 
the pleasures, as well as all the pains we are acquainted with, 
corresponds the motive, which in a neutral sense is styled, in 
general, self-preservation: thedesireof preserving one'sself from 
the pain or evil in question. Now in many instances the desire 
of pleasure, and the sense of pain, run into one another undis- 
tinguishably. Self-preservation, therefore, where the degree of 
the pain which it corresponds to is but slight will scarcely be 
distinguishable, by any precise line, from the motives corre- 
sponding to the several sorts of pleasures. Thus in the case of 
the pains of hunger and thirst : physical want will in many cases 
be scarcely distinguishable from physical desire. In some cases 
it is styled, still in a neutral sense, self-defence. Between the 

12 
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pleasuies and the pains of the moral and religious sanctions, 
and consequently of the motives that correspond to them, as 
likewise between the pleasures of amity, and the pains of enmity, 
this want of boundaries has already been taken notice of ^. The 
case is the same between the pleasures of wealth, and the pains 
of privation corresponding to those pleasures. There are many 
cases, therefore, in which it will be difficult to distinguish the 
motive of self-preservation from pecuniary interest, from the 
desire of ingratiating one's self, from the love of reputation, and 
from religious hope : in which cases, those more specific and 
explicit names will naturally be preferred to this general and 
inexplicit one. There are also a multitude of compound 
names, which either are already in use, or might be devised, to 
distinguish the specific branches of the motive of self-preserva- 
tion from those several motives of a pleasurable origin : such as 
the fear of poverty, the fear of losing such or such a man's 
regard, the fear of shame, and the fear of God. Moreover, to 
the evil of death corresponds, in a neutral sense, the love of 
lif e ; in a bad sense, cowardice : which corresponds also to the 
pains of the senses, at least when considered as subsisting in an 
acute degree. There seems to be no name for the love of life 
that has a good sense ; unless it be the vague and general name 
. of prudence. 

I. To save yourself from being hanged, pilloried, imprisoned, 
or fined, you poison the only person who can give evidence 
against you. In this case your motive will universally be styled 
abominable : butasthe term self-preservation has no bad sense, 
people will not care to make this use of it : they will be apt 
rather to change the motive, and call it malice. 2. A woman, 
having been just delivered of an illegitimate child, in order to 
save herself from shame, destroys the child, or abandons it. In 
this case, also, people will call the motive a bad one, and, not 
caring to speak of it under a neutral name, they will be apt to 
change the motive, and call it by some such name as cruelly. 
3. To save the expense of a halfpenny, you suffer a man, whom 
^ See ch. v. [PleABures and Pains], par. xxiv, zzv. 
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you could preserve at that expense, to perish with want, before 
your eyes. In this case your motive will be universally deemed 
an abominable one ; and, to avoid calling it by so indulgent a 
name as self-preservation, people will be apt to call it avarice 
and niggardliness, with which indeed in this case it indistin- 
guishably coincides : for the sake of finding a more reproachful 
appellation, they will be apt likewise to change the motive, and 
term it cruelty. 4. To put an end to the pain of hunger, you 
steal a loaf of bread. In this case your motive will scarcely, 
perhaps, be deemed a very bad one ; and, in order to express 
more indulgence for it, people will be apt to find a stronger 
name for it than self-preservation, terming it necessity. 5. To 
save yourself from drowning, you beat off an innocent man who 
has got hold of the same plank. In this case your motive will 
in general be deemed neither good nor bad, and it will be termed 
self-preservation, or necessity, or the love of life. 6. To save 
your life from a gang of robbers, you kill them in the conflict. 
In this case the motive may, perhaps, be deemed rather laudable 
than otherwise, and, besides self-preservation, is styled also self- 
defence. 7. A soldier is sent out upon a party against a weaker 
party of the enemy : before he gets up with them, to save his 
life, he runs away. In this case the motive will universally be 
deemed a contemptible one, and will be called cowardice. Yet 
in all these various cases, the motive is still the same. It is 
neither more nor less than self-preservation. 

XXVIII. In particular, to the pains of exertion corresponds To the pains 
the motive, which, in a neutral sense, may be termed the love the love of' 
of ease, or by a longer circumlocution, the desire of avoiding 
trouble. In a bad sense, it is termed indolence^. It seems to 
have no name that carries with it a good sense. 

I. To save the trouble of taking care of it, a parent leaves his 
child to perish. In this case the motive will be deemed an 

^ It may seem odd at first sight to speak of- the love of ease as giving 
birth to action : but exertion is as nattiral an effect of the love of ease aa 
inaction is, when a smaller degree of exertion promises to exempt a man 
from a greater. 
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abominable one, and, because indolence will seem too mild a 
name for it, the motive will, perhaps, be changed, and spoken 
of under some such term as cruelty. 2. To save yourself from 
an illegal slavery, you make your escape. In this case the 
motive will be deemed certainly not a bad one : and, because 
indolence, or even the love of ease, will be thought too imfa- 
Tourable a name for it, it will, perhaps, be styled the love of 
liberty. 3. A mechanic, in order to save his labour, makes an 
improvement in his machinery. In this ease, people will look 
upon his motive as a good one ; and finding no name for it that 
carries a good sense, they will be disposed to keep the motive 
out of sight : they will speak rather of his ingenuity, than of 
the motive which was the means of his manifesting that quality. 
Yet in all these cases the motive is the same : it is neither more 
nor less than the love of ease. 
Motives can XXIX. It appears then that there is no such thing as any 
wit^ rofer. sort of motive which is a bad one in itself : nor, consequently, 
moift fre- ^ any such thing as a sort of motive, which in itself is exclusively 
piexiono?' a good oue. And as to their efiects, it appears too that these 
heir eflfects. ^^^ sometimes bad, at other times either indifierent or good : 
and this appears to be the case with every sort of motive. // 
any sort of motive then is either good or had on the score of its 
effects, this is the case only on individual occasions^ and with in- 
dividual motives ; and this is the case with one sort of motive 
as well as with another. If any sort of motive then, can, in con- 
sideration of its effects, he termed with any propriety a had one, 
it can only be with reference to the balance of all the efiects it 
may have had of both kinds within a given period, that is, of 
its most usual tendency. 
t^m^ XXX. What then ? (it will be said) are not lust, cruelty, 
tives, such avarfcc, bad motives ? Is there so much as any one individual 

as lust, ava- .... 

rioe, fto. are occasion, in which motives like these can be otherwise than bad ? 

constantly 

bad. No, certainly : and yet the proposition, that there is no one 

sort of motive but what will on many occasions be a good one, 
is nevertheless true. The fact is, that these are names which, if 
properly applied, are never applied but in the cases where the 



X.] Of Motives. 119 

motives they signify happen to be bad. The names of these 
motives, considered apart from their effects, are sexual desire, 
displeasure, and pecuniary interest. To sexual desire, when the 
effects of it are looked upon as bad, is given the name of lust. 
Now lust is always a bad motive. Why ? Because if the case 
be such, that the effects of the motive are not bad, it does not 
go, or at least ought not to go, by the name of lust. The case 
is, then, that when I say, ' Lust is a bad motive,' it is a propo* 
sition that merely concerns the import of the word lust ; and 
which would be false if transferred to the other word used for 
the same motive, sexual desire. Hence we see the emptiness of 
all those rhapsodies of common-place morality, which consist in 
the taking of such names as lust, cruelty, and avarice, and 
branding them with naarks of reprobation : applied to the things 
they are false ; applied to the namey they are true indeed, but 
nugatory. Would you do a real service to mankind, show them 
the cases in which sexual desire merits the name of lust ; dis- 
pleasure, thatof cruelty ; and pecuniary interest, that of avarice. 

XXXI. If it were necessary to apply such denominations as Under the 

•' ■*•■'■ "* above re- 

good, bad, and indifferent to motives, they might be classed instrictions, 

fi^ i. n ' . -n X- ±^-1 \.± . motivesmay 

the following manner, m consideration of the most frequent com- be cUstin- 
plexion of their effects. In the class of good motives might be good, bad. 
placed the articles of, i. Good- will. 2. Love of reputation, ferent op 
3. Desire of amity. And, 4. Religion. In the class of bad°®^ 
motives, 5. Displeasure. In the class of neutral or indifferent 
motives, 6. Physical desire. 7. Pecuniary interest. 8. Love 
of power. 9. Self-preservation ; as including the fear of the 
pains of the senses, the love of ease, and the love of life. 

XXXII. This method of arrangement, however, cannot butinconveni-, 
be imperfect ; and the nomenclature belonging to it is in danger distribution. 
of being fallacious. For by what method of investigation can a 

man be assured, that with regard to the motives ranked under 
the name of good, the good effects they have had, from the be- 
ginning of the world, have, in each of the four species com- 
prised under this name, been superior to the bad ? still more 
difficulty would a man find in assuring himself, that with regard 
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to tbose which are ranked under the name of neutral or indif- 
ferent, the efiects they have had have exactly balanced each 
other, the value of the good being neither greater nor less than 
that of the bad. It is to be considered, that the interests of the 
person himself can no more be left out of the estimate, than 
those of the rest of the community. For what would become of 
the species, if it were not for the motives of hunger and thirst, 
sexual desire, the fear of pain, and the love of life ? Nor in the 
actual constitution of human nature is the motive of displeasure 
less necessary, perhaps, than any of the others : although a 
system, in which the business of life might be carried on without 
it, might possibly be conceived. It seems, therefore, that they 
could scarcely, without great danger of mistakes, be distin- 
guished in this manner even with reference to each other. 
?nd?»?dSd^ > XXXIII. The only way, it should seem, in which a motive 
jgj^^^? Xcan with safety and propriety be styled good or bad, is with 
can be goM reference to its effects in each individual instance ; and princi- 

or bad. / , . *, 

pally from the intention it gi^es birth to : from which arise, as 
will be shown hereafter, the most material part of its effects. 
A motive is good, when the intention it gives birth to is a good 
one; bad, when the intention is a bad one : and an intention is 
^ood or bad, according to the material consequences that are the 
objects of it. So far is it from the goodness of the intention's 
being to be known only from the species of the motive. But 
J from one and the same motive, as we have seen, may result in- 
/ tentions of every sort of complexion whatsoever. This circum- 
I stance, therefore, can afford no clue for the arrangement of the 
I several sorts of motives. 
Motives dis- XXXIV. A more commodious method, therefore, it should 

tinguished ^ , . /, 

^sscSai^' ^^^"^^ would be to distribute them ac cordin g to the influence 
and self-' w hich thc v appear to have on the interests of the other m e mber s 

regarding. ' ' ' '^ f -^ — . — . . — .„__ - 

of the community, laying those of the party himself out of the 
question : to wit, according to the tendency which they appear to 
have to unite, or disunite, his interests and theirs. On this plan 
they may be distinguished int o socM ^ dissodal . an d self-regard' 
ing. In the social class may be reckoned, i. Good- will. 2. Love 
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of reputation. 3. Desire of amity. 4. Religion. In the dis- 
social may be placed, 5. Displeasure. In the self-regarding 
class, 6. Physical desire. 7. Pecuniary interest. 8. Love of 
power. 9. Self-preservation ; as including the fear of the pains 
of the senses, the love of ease, and the love of life. 

XXXV. With respect to the motives that have been termed —social, 
social, if any farther distinction should be of use, to that of social, and 
good- will alone may be applied the epithet of 'purely-social; 
while the love of reputation, the desire of amity, and the motive 
of religion, may together be comprised under the division of 
semi-social : the social tendency being much more constant and 
unequivocal in the former than in any of the three latter. 
Indeed these last, social as they may be termed, are self -regard- 
ing at the same time ^. 

y' § 4. Order of pre-eminence among motives, \ 

I XXXVI. Of all these sorts of motives, good- will is that of The dictates 
/ which the dictates 2, taken in a general view, are surest of coin-arfSe^* 
voiding with those of the principle of utility. For the dictates ^SSwiding 
/ of utility are neither more nor less than the dictates of the mostJ-'Siiit^ 
J extensive^ and enlightened (that is wdl-adviseA^) benevolence. 
/ The dictates of the other motives may be conformable to those 
of utility, or repugnant, as it may happen. 

XXXVEI. In this, however, it is taken for granted, that iuTetdonot 
the case in question the dictates of benevolence are not contra- *^ * *'**^* 
dieted by those of a more extensive, that is enlarged, benevo- 
lence. Now when the dictates of benevolence, as respecting the 
interests of a certain set of persons, are repugnant to the dictates 

^ * Religion,' says the pious Addison, somewhere in the Spectator, 'is the 
highest species of self-love.' 

* When a man is supposed to be prompted by any motive to engage, or Laws and die 
not to engage, in such or such an action, it may be of use, for the conve-*^*JgJ9J^*fy'om 
nience of discourse, to speak of such motive as giving birth to an imaginary motives. 
kind of law or dictate, in joining him to engage, or not to engage, in it \ 

» See ch. iv. [Value], and ch. vi. [Sensibility], par. xxi. 

^ See ch. ix. [Consciousness]. 

* s«e ch. i. 
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of the same motive, as respecting the more important^ interests 
of another set of persons, the former dictates, it is evident, are 
repealed, as it were, by the latter : and a man, were he to be 
governed by the former, could scarcely, with propriety, be said 
to be governed by the dictates of benevolence. On this account, 
were the motives on both sides sure to be alike present to a 
man's mind, the case of such a repugnancy would hardly be 
worth distinguishing, since the partial benevolence might be 
considered as swallowed up in the more extensive : if the former 
prevailed, and governed the action, it must be considered as not 
owing its birth to benevolence, but to some other motive : if the 
latter prevailed, the former might be considered as having no 
efiect. But the case is, that a partial benevolence may govern 
the action, without entering into any direct competition with 
the more extensive benevolence, which would forbid it ; because 
the interests of the less numerous assemblage of persons may be 
present to a man's mind, at a time when those of the more 
numerous are either not present, or, if present, make no impres- 
sion. It is in this way that the dictates of this motive may be 
repugnant to utility, yet still be the dictates of benevolence. 
What makes those of private benevolence conformable upon the 
whole to the principle of utility, is, that in general they stand 
unopposed by those of public : if they are repugnant to them, it 
is only by accident. What makes them the more conformable, 
is, that in a civilized society, in most of the cases in which they 
would of themselves be apt to run counter to those of public 
benevolence, they find themselves opposed by stronger motives 
of the self -regarding class, which are played off against them by 
the laws ; and that it is only in cases where they stand unop- 
posed by the other more salutary dictates, that they are left free. 
An act of injustice or cruelty, committed by a man for the sake 
of his father or his son, is punished, and with reason, as much 
as if it were committed for his own. 
Next to XXXVIII. After good- will, the motive of which the dictates 

thoS of the seem to have the next best chance for coinciding with those of 

love of repu- 
tation. ^ Or valuable. See oh. iv. [Value]. 
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utility, is that of the love of reputation. There is but one cir- 
cumstance which prevents the dictates of this motive from coin- 
ciding in all cases with those of the former. This is, that men 
in their likings and dislikings, in the dispositions they manifest 
to annex to any mode of conduct their approbation or their dis- 
approbation, and in consequence to the person who appears to 
practise it, their good or their ill will, do not govern themselves 
exclusively by the principle of utility. Sometimes it is the 
principle of asceticism they are guided by : sometimes the prin- 
cipleof sympathy andantipathy. There isanothercircumstance, 
which diminishes, not their conformity to the principle of utility, 
but only their efl&cacy in comparison with the dictates of the 
motive of benevolence. The dictates of this motive will operate 
as strongly in secret as in public : whether it appears likely that 
the conduct which they recommend will be known or not : 
those of the love of reputation will coincide with those of bene- 
volence only in proportion as a man's conduct seems likely to 
be known. This circumstance, however, does not make so much 
difierence as at first sight might appear. Acts, in proportion 
as they are material, are apt to become known ^ : and in point 
of reputation, the slightest suspicion often serves for proof. 
Besides, if an act be a disreputable one, it is not any assurance 
a man can have of the secrecy of the particular act in question, 
that will of course surmount the objections he may have against 
engaging in it. Though the act in question should remain 
see4|f it will go towards forming a habit, which may give birth 
to Mother acts, that may not meet with the same good fortune. 
There is no human being, perhaps, who is at years of discretion, 
on whom considerations of this sort have not some weight : and 
they have the more weight upon a man, in proportion to the 
strength of hisintellectual powers, and the firmness of his mind^. 
Add to this, the influence which habit itself, when once formed, 
has in restraining a man from acts towards which, from the 
view of the disrepute annexed to them, as well as from any 

* See B. II. tit. [Evidence]. 

* See oh. vi [Sensibility], par. xii, ziii. 
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other cause, lie has contracted an aversion. The influence of 
habit, in such cases, is a matter of fact, which, though not 
readily accounted for, is acknowledged and indubitable ^ 
Next those XXXIX. After the dictates of the love of reputation come, 
of amity, as it should Seem, those of the desire of amity. The former are 
disposed to coincide with those of utility, inasmuch as they are 
disposed to coincide with those of benevolence. Now those of 
the desire of amity are apt also to coincide, in a certain sort, 
with those of benevolence. But the sort of benevolence with 
the dictates of which the love of reputation coincides, is the 
more extensive ; that with which those of the desire of amity 
coincide, the less extensive. Those of the love of amity have 
still, however, the advantage of those of the self -regarding motives. 
The former, at one period or other of his life, dispose a man to 
contribute to the happiness of a considerable number of persons : 
the latter, from the beginning of life to the end of it, confine 
themselves to the care of that single individual. The dictates 
of the desire of amity, it is plain, will approach nearer to a coin- 
cidence with those of the love of reputation, and thence with 
those of utility, in proportion, casteris parilms, to the number of 
the persons whose amity a man has occasion to desire : and 
hence it is, for example, that an English member of parliament, 
with all his own weaknesses, and all the follies of the people 
whose amity he has to cultivate, is probably, in general, a better 
character than the secretary of a visier at Constantinople, or of 
a naib in Indostan. 
D^cuity of XL. The dictates of religion are, under the infinite diversity 
those of re- of religions, so extremely variable, that it is difficult to know 
what general account to give of them, or in what rank to place 
the motive they belong to. Upon the mention of religion, people's 
first thoughts turn naturally to the religion they themselves pro- 

^ Strictly speaking, habits being but a fictitious entity, and not really 
any thing distinct from the acts or perceptions by which it is said to be 
formed, cannot be the cause of any thing. The enigma, however, may be 
satisfactorily solved upon the principle of association, of the nature and 
force of which a very satisfactory account may be seen in Dr. Priestley's 
edition ol Hartley on Man. 
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f ess. This is a great souice of miscalculation, and has a tendency 
to place this sort of motive in a higher rank than it deserves. 
The dictates of religion would coincide, in all cases, with those 
of utility, were the Being, who is the object of religion, univer- 
sally supposed to be as benevolent as he is supposed to be wise 
and powerful ; and were the notions entertained of his benevo- 
lence, at the same time, as correct as those which are entertained 
of his wisdom and his power. Unhappily, however, neither of 
these is the case. He is universally supposed to be all-powerful : 
for by the Deity, what ebe does any man mean than the Being, 
whatever he be,by whom every thing is done ? And as to know- 
ledge, by the same rule that he should know one thing he should 
know another. These notions seem to be as correct, for all 
material purposes, as they are universal. But among the votaries 
of religion (of which number the multifarious fraternity of Chris- 
tians is but a small part) there seem to be but few (I will not 
say how few) who are real believers in his benevolence. They 
call him benevolent in words, but they do not mean that he is 
so in reality. They do not mean, that he is benevolent as man 
is conceived to be benevolent : they do not mean that he is 
benevolent in theonly sense in which benevolence has a meaning. 
For if they did, they would recognise that the dictates of religion 
could be neither more nor less than the dictates of utility : not 
a tittle di&rent : not a tittle less or more. But the case is, 
that on a thousand occasions they turn their backs on the prin- 
ciple of utility. They go astray after the strange principles its 
antagonists : sometimes it is the principle of asceticism : some- 
times the principle of sympathy and antipathy ^. Accordingly, 
the idea they bear in their minds, on such occasions, is but too 
often the idea of malevolence ; to which idea, stripping it of its 
own proper name, they bestow the specious appellation of the 
social motive 2. The dictates of religion, in short, are no other 

^ Ch. ii. [Principles Adverse], par. xviii. 

* Sometimes, in order the better to conceal the cheat (from their own 
eyes doubtless as well as from others) they set up a phantom of their own, 
which they call Justice : whose dictates are to modify (which being ex- 
plained, means to oppose) the dictates of benevolence. But justice, in the 
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than the dictates of that principle which has been abeady men- 
tioned under the name of the theological principle ^. These, as 
has been observed, are just as it may happen, according to the 
biases of the person in question, copies of the dictates of one or 
other of the three original principles : sometimes, indeed, of the 
dictates of utility : but frequently of those of asceticism, or those 
of sympathy and antipathy. In this respect they are only on a 
par with the dictates of the love of reputation : in another they 
are below it. The dictates of religion are in all places inter- 
mixedmore or less with dictates unconformable to those of utility, 
deduced from texts, well or ill interpreted, of the writings held 
for sacred by each sect : unconformable, by imposing practices 
sometimes inconvenient to a man's self, sometimes pernicious to 
the rest of the community. The sufierings of uncalled martjTS, 
the calamities of holy wars and religious persecutions, the mis- 
chiefs of intolerant laws, (objects which can here only be glanced 
at, not detailed) are so many additional mischiefs over and above 
the number of those which were ever brought into the world by 
the love of reputation. On the other hand, it is manifest, that 
with respect to the power of operating in secret, the dictates of 
religion have the same advantage over those of the love of repu- 
tation, and the desire of amity, as is possessed by the dictates of 
benevolence, 
^ndracy XLI. Happily, the dictates of religion seem to approach nearer 
improve, and nearer to a coincidence with those of utility every day. But 
why ? Because the dictates of the moral sanction do so : and 
those coincide with or are influenced by these. Men of the worst 
religions, influenced by thevoice and practice of the surrounding 
world, borrow continually a new and a new leaf out of the book 
of utility : and with these, in order not to break with their 

only gense in which it has a meaning, is an imaginary personage, feigned 
for the convenience of discourse, whose dictates are the dictates of utUity, 
applied to certadn particular cases. Justice, then, is nothing more than an 
imaginary instrument, employed to forward on certain occasions, and by 
certain means, the purposes of benevolence. The dictates of justipe are 
nothing more than a part of the dictates of benevolence, which, on certain 
occasions, are applied to certain subjects ; to wit, to certain actions. 
^ See oh. ii. [Principles Adverse, &c.] 
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religion, they endeavour, sometimes with violence enough, to 
patch together and adorn the repositories of their faith. 

XLII. As to the self-regarding and dissocial motives, the Afterwards 
order that takes place among these, and the preceding one, in seif-regaxd- 
point of extra-regarding influence, is too evident to need insist- wS.'^stlyf* 
ing on. As to the order that takes place among the motives pleasure. " 
of the self-regarding class, considered in comparison with one 
another, there seems to be no difierence which on this occasion 
would be worthmentioning. With respecttothe dissocial motive, 
it makes a difierence (with regard to its extra-regarding efiects) 
from which of two sources it originates ; whether from self- 
regarding or from social considerations. The displeasure you 
conceive against a man may be founded either on some act 
which ofiends you in the first instance, or on an act which ofiends 
you no otherwise than because you look upon it as being pre- 
judicial to some other party on whose behalf you interest your- 
self : which other party may be of course either a determinate 
individual, or any assemblage of individuals, determinate or in- 
determinate ^. It is obvious enough, that a motive, though in 
itself dissocial, may, by issuing from a social origin, possess a 
social tendency ; and that its tendency, in this case, is likely to 
be the more social, the more enlarged the description is of the 
persons whose interests you espouse. Displeasure, venting itself 
against a man, on account of a mischief supposed to be done by 
him to the public, may be more social in its efiects than any 
good- will, the exertions of which are confined to an individual 2. 

§ 5. Confiict among motives. 

XLIII. When a man has it in contemplation to en gage in any Motives im- 
action, he is frequently acted upon at the same time by the torce restoai^g, 
of divers motives : one motive, or set of motives, acting in one 
direction ; another motive, or set of motives, acting as it were in 
an opposite direction. The motives on one side disposing him 
to engage in the action : those on the other, disposing him not to 

* See oh. vL [Sensibility], par. xxi. 

* See supra^ par. zxxvii. 
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engage in it. Now, any motive, the influence of which tends to 
dispose him to engage in the action in question, may be termed 
an impdling motive : any motive, the influence of which tends 
to dispose him not to engage in it, a restraining motive. But 
these appellations may of course be interchanged, according as 
the act is of the positive kind, or the negative \ 

XLIV. It has been shown, that there is no sort of motive but 
may give birth to any sort of action. It follows, therefore, that 
there are no two motives but may come to be opposed to one 
another. Where the tendency of the act is bad, the most 
common case is for it to have been dictated by a motive either 
of the self-regarding, or of the dissocial class. In such case the 
motiveof benevolence has commonly been acting,thoughineffec- 
tually, in the character of a restraining motive. 

XLV. An example may be of use, to show the variety of con- 
tending motives, by which a man may be acted upon at the 
same time. Crillon, a Catholic (at a time when it was generally 
thought meritorious among Catholics to extirpate Protestants), 
was ordered by his king, Charles IX. of France, to fall privately 
upon Coligny, a Protestant, and assassinate him : his answer 
was, ' Excuse me, Sire ; but I'll fight him with all my heart 2.' 
Here, then, were all the three forces above mentioned, including 
that of the political sanction, acting upon him at once. By 
the political sanction, or at least so much of the force of 
it as such a mandate, from such a sovereign, issued on such an 
occasion, might be supposed to carry with it, he was enjoined to 
put Coligny to death in the way of assassination : by the reli- 
gious sanction, that is, by the dictates of religious zeal, he was 
enjoined to put him to death in any way : by the moral sanction, 
or in other words, by the dictates of honour, that is, of the love 
of reputation, he was permitted (which permission, when coupled 
with the mandates of his sovereign, operated, he conceived, as an 
injunction) to fight the adversary upon equal terms : by the 



* See oh. vii. [Actions], par. viii. 

' The idea of the oaee here supposed is taken from an anecdote in real 
history, but varies from it in several particulars. 
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dictates of enlarged benevolence (supposing the mandate to be 
unjustifiable) be was enjoined not to attempt bis life in any way, 
but to remain at peace with bim : supposing tbe mandate to 
be unjustifiable, by tbe dictates of private benevolence he was 
enjoined not to meddle with him at any rate. Among this 
confusion of repugnant dictates, Crillon, it seems, gave the pre- 
ference, in the first place, to those of honour : in the next 
place, to those of benevolence. He would have fought, had 
his offer been accepted ; as it was not, he remained at peace. 

Here a multitude of questions might arise. Supposing the 
dictates of the political sanction to follow the mandate of the 
sovereign, of what kind were the motives which they aflEorded him 
for compliance ? The answer is, of the self -regarding kind at 
any rate : inasmuch as, by the supposition, it was in the power 
of the sovereign to punish him for non-compliance, or reward 
him for compliance. Did they a£Eord him the motive of re- 
ligion % (I mean independently of the circumstance of heresy 
above mentioned) the answer is. Yes, if his notion was, that it 
was God's pleasure he should comply with them ; No, if it was 
not. Did they aflEord him the motive of the love of reputation ? 
Yes, if it was his notion that the world would expect and re- 
.quire that he should comply with them : No, if it was not. Did 
theyafford him thatof benevolence? Yes, if itwashisnotionthat 
the community would upon the whole be the better for his com- 
plying with them : No, if it was not. But did the dictates of the 
political sanction, in the case in question, actually follow the 
mandates of the sovereign : in other words, was such a mandate 
legal 1 This we see is a mere question of local jurisprudence, 
altogether foreign to the present purpose. 

XLVI. What is here said about the goodness and badness of Practicaiuse 
motives, is far from being a mere matter of words. There will disquisitions 
be occasion to make use of it hereafter for various important motives, 
purposes. I shall have need of it for the sake of dissipating 
various prejudices, which are of disservice to the community, 
sometimes by cherishing the flame of civil dissensions^, at other 
^ See B. L tit. [RebelUon]. 

BENTHAU K 
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times, by obstructing the course of justice. It will be shown, 
that in the case of many ofEences^, the consideration of the 
motive is a most material one : for that in the first place it 
makes a very material difference in the magnitude of the mis- 
chief^ : in the next place, that it is easy to be ascertained ; and 
thence may be made a ground for a difference in the demand for 
punishment : but that in other cases it is altogether incapable of 
being ascertained ; and that, were it capable of being ever so 
well ascertained, good or bad, it could make no difference in the 
demand for punishment : that in all cases, the motive that may 
happen to govern a prosecutor, is a consideration totally inmia- 
terial: whence maybe seen the mischievousness of the prejudice 
that is so apt to be entertained against informers ; and the con- 
sequence it is of that the judge, in particular, should be proof 
against the influence of such delusions. 

Lastly, The subject of motives is on^ with which it is neces- 
sary to be acquainted, in order to pass a judgment on any 
means that may be proposed for combating offences in their 
source ®. 

But before the theoretical foundation for these practical ob- 
servations can be completely laid, it is necessary we should say 
something on the subject of disposition : which, accordingly, will 
furnish matter for the ensuing chapter. 

* See B. I. tit. [Simp. corp. injuries]. lb. tit. [Homicide]. 
■ See oh. xi. [DispositionB]. 

• See Append, tit. [Preventive Institutions]. 



CHAPTER XI. 

07 HUMAN DISPOSITIONS IN OENBBAL. 

I. In the foregoing chapter it has been shown at large, that Disposition 
goodness or badness cannot, with any propriety, be predicated^ 

of motives. Is there nothing then about a man that can pro- 
perly be termed good or bad, when, on such or such an occasion, 
he suffers himself to be governed by such or such a motive ? 
Tes, certainly ; his disposition. Now disposition is a kind of 
fictitious entity, feigned for the convenience of discourse, in 
order to express what there is supposed to be permanent in a 
man's frame of mind, where, on such or such an occasion, he has 
been influenced by such or such a motive, to engage in an act, 
which, as it appeared to him, was of such or such a tendency. 

II, It is with disposition as with every thing else : it will be -how far it 

■111 ■»• •/• 1. i«.x« belongs to 

good or bad according to its effects : according to the effects it the present 
has in {augmenting or diminishing the happiness of the com- 
munity. A man's disposition may accordingly be considered in 
two points of view : according to the influence it has, either, 
I. on his own happiness ; or, 2. on the happiness of others. 
Viewed in both these lights together, or in either of them in^ 
discriminately, it may be termed, on the one hand, good ; on 
the othey, bad ; or, in flagrant cases, depraved^. Viewed in the 

* It might also be termed virtuous, or vicious. The only objection to 
the use of those terms on the present occasion i8,the great quantity of good 
and bad repute that respectively stand annexed to them« The inconve- 
nience of this is, their being apt to annex an iU-proportioned measure of 
disrepute to dispositions which are iU-constituted only with respect to the 
party himself : involving them in such a degree of ignominy as should be 
appropriated to such dispositions only as are mischievous with regard to 
others. To exalt weaknesses to a level with crimes, is a way to diminish 

K2 
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fonner of these lights, it has scarcely any peculiar name, which 
has as yet been appropriated to it. It might be termed, though 
but inexpressively, frail or infirm, on the one hand : sound or 
firm, on the other. Viewed in the other light, it might be 
termed beneficent, or meritorious, on the one hand : pernicious 
or mischievous, on the other. Now of that branch of a man's 
disposition, the effects of which regard in the first instance only 
himself, there needs not much to be said here. To reform it 
when bad, is the business rather of the moralist than the legis- 
lator : nor is it susceptible of those various modifications which 
make so material a difference in the effects of the other. Again, 
with respect to that part of it, the effects whereof regard others 
in the first instance, it is only in as far as it is of a mischievous 
nature that the penal branch of law has any immediate concern 
with it : in as far as it may be of a beneficent nature, it belongs 
to a hitherto but little cultivated, and as yet unnamed branch of 
law, which might be styled the remuneratory. 
A misohiev- III. A man then is said to be of a mischievous disposition, 
tion; a, * whcu, by the influence of no matter what motives, he is pre- 
dispoBition; sumed to be more apt to engage, or form intentions of enga^ng, 
in acts which are apj)arently of a pernicious tendency, t han i n 
such as are apparently of a beneficial tendency : of a meritorious 
or beneficent disposition in the opposite case. 
What a rV. I say presumed: for, by the supposition, all that appears 

man's diapo-. • , ^. xx J/ -i-v • i x • t ' 

sitionis^canis one smglc actiou, attended with one smgle tram of circum- 
matter of stances : but from that degree of consistency and uniformity 
g^mnp- ^j^^j^ experience has shown to be observable in the different 
actions of the same person, the probable existence (past or 
future) of a number of acts of a similar nature, is naturally and 
justly inferred from the observation of one single one. Under 
such circumstances, such as the motive proves to be in one in- 
stance, such is the disposition to be presumed to be in others. 
It depends V. I Say apparently mischievous : that is, apparently with 

the abhorrence which ought to be reserved for crimes. To exalt small evils 
to a level with great ones, is the way to diminish the share of attention 
which ought to be paid to great ones. 
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regard to him : such as to him appear to possess that tendency : the act a^ 
for from the mere event, independent of what to him it appears toUm. 
beforehand likely to be, nothing can be inferred on either side. 
If to him it appears likely to be mischievous, in such case, 
though in the upshot it should prove innocent, or even bene- 
ficial, it makes no difierence ; there is not the less reason for 
presuming his disposition to be a bad one : if to him it appears 
likely to be beneficial or innocent, in such case, though in the 
upshot it should prove pernicious, there is not the more reason 
on that account for presuming his disposition to be a good one. 
And here we see the importance of the circumstances of inten- 
tionality^, consciousness^ unconsciousness^, and mis-supposal^. 

VI. The truth of these positions depends upon two others, Which post- 
both of them suf5ciently verified by experience : The one is, grounded on 
that in the ordinary course of things the consequences of actions 1. The oor- 
commonly turn out conformable to intentions. A man who sets S^w^n f^ 
up a butcher's shop, and deals in beef, when he intends to knock con^°^^° 
down an ox, commonly does knock down an ox ; though by ^^®°^^' 
some unlucky accident he may chance to miss his blow and 

knock down a man : he who sets up a grocer's shop, and deals 
in sugar, when he intends to sell sugar, commonly does sell 
sugar : though by some unlucky accident he may chance to sell 
arsenic in the room of it. 

VII. The other is, that a man who entertains intentions of thjjjj[!^° 
doing mischief at one time is apt to entertain the like intentions *»on8 o'*^^® 

° '- same person 

at another ^. a* different 

times. 

VIII. There are two circumstances upon which the nature of The disposi- 
the disposition, as indicated by any act, is liable to depend : iSSi^^. 

* See oh. viii. • See oh. ix. 

• To suppose a man to be of a good disposition, and at the same time ^^Pg^J^"* 
likely, in virtue of that very disposition, to engage in an habitual train of ^^dsn 
mischievous actions, is a contradiction in terms : nor could such a proposi- ^chteffSS? 
tion ever be advanced, but from the giving, to the thing which the word not be a good 
disposition is put for, a reality which does not belong to it. If then, for °°*' 
example, a man of religious disposition should, in virtue of that very dis- 
position, be in the habit of doing mischief, for instance,by persecuting his 
neighbours, the case must be, either that his disposition, though good in 

certain respects, is not good upon the whole : or that a religious disposition 
is not in general a good one. 
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1. From the I. The apparent tendency of tlie act : 2. The nature of the 
tendency of motive which gave birth to it. This dependency is subject to 

2. From the different rules, according to the nature of the motive. Instating 
the moti?6. them, I suppose all along the apparent tendency of the act to be, 

as it commonly is, the same as the real. 
Case 1. IX. I. Where the tendency of the act is good, and the motive 

good— mo^ is of the sdf-regarding kind. In this case the motive afEords no 

regarding, inference on either side. It affords no indication of a good dis- 
position : but neither does it afford any indication of a bad 
one. 

A baker sells his bread to a hungry man who asks for it. 
This, we see, is one of those acts of which, in ordinary cases, the 
tendency is unquestionably good. The baker's motive is the 
ordinary commercial motive of pecuniary interest. It is plain, 
that there is nothing in the transaction, thus stated, that can 
afford the least ground for presuming that the baker is a better 
or a worse man than any of his neighbours. 
Case 2. X. 2. Where the tendency of the act is had, and the motive, 

bad-motive, as before, is of the self-regarding kind. In this case the dispo- 

iog.'^ ' sition indicated is a mischievous one. 

A man steals bread out of a baker's shop : this is one of those 
acts of which the tendency will readily be acknowledged to be 
bad. Why, and in what respects it is so, will be stated farther 
on^. His motive, we will say, is that of pecuniary interest ; the 
desire of getting the value of the bread for nothing. His dispo- 
sition, accordingly, appears to be a bad one : for every one wiD 
allow a thievish disposition to be a bad one. 

T ndenc^ ^^' ^' ^^^^^ *^® tendency of the act is good, and the motive 

fcTv^'^d ^® *^® purely social one of good-will. In this case the disposition 

wiiL indicated is a beneficent one. 

A baker gives a poor man a loaf of bread. His motive is 
compassion; a name given to the motive of benevolence, in par- 
ticular cases of its operation. The disposition indicated by the 
baker, in this case, is such as every man will be ready enough to 
acknowledge to be a good one. 

* See ch. xii. [Consequences], and Code, B. I. tit. [Theft]. 
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XII. 4. Where the tendency of the act is bad, and the motive Case 4. 

• Tondcncyt 

is the purely social one of good- will. Even in this case the dis- &ad-mptive 
position which the motive indicates is dubious : it may be a*^^^®*^"^ 
mischievous or a meritorious one, as it happens ; according as 
the mischievousness of the act is more or less apparent. 

XIII. It may be thought, that a case of this sort cannot This oue 
exist ; and that to suppose it, is a contradiction in terms. For potuibieone. 
the act is one, which, by the supposition, the agent knows to be 

a mischievous one. How then can it be, that good- will, that is, 
the desire of doing good, could have been the motive that led 
him into it ? To reconcile this, we must advert to the distinc- 
tion between enlarged benevolence and confined K The motive 
that led him into it, was that of confined benevolence. Had he 
followed the dictates of enlarged benevolence, he would not have 
done what he did. Now, although he followed the dictates of 
that branch of benevolence, which in any single instance of its 
exertion is mischievous, when opposed to the other, yet, as the 
cases which call for the exertion of the former are, beyond com- 
parison, more numerous than those which call for the exertion 
of the latter, the disposition indicated by him, in following the 
impulse of the former, will often be such as in a man, of the 
common run of men, may be allowed to be a good one upon the 
whole. 

XIV. A man with a numerous family of children, on the Example l 
point of starving, goes into a baker's shop, steals a loaf, divides 

it all among the children, reserving none of it for himself. It 
will be hard to infer that that man's disposition is a mischievous 
one upon the whole. Alter the case, give him but one child, 
and that hungry perhaps, but in no imminent danger of starving : 
and now let the man set fire to a house full of people, for the 
sake of stealing money out of it to buy the bread with. The dis- 
position here indicated will hardly be looked upon as a good one. 

XV. Another case will appear more difficult to decide than Example 11. 
either. Ravaillac assassinated one of the best and wisest of 
sovereigns, at a time when a'good and wise sovereign, a blessbg 

* See ch. x. [Motives]. 
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Example 
III. 



at all times so valuable to a state, was particularly precious : 
and that to the inhabitants of a populous and extensive empire. 
He is taken, and doomed to the most excruciating tortures. His 
son, well persuaded of his being a sincere penitent, and that 
mankind, in case of his being at large, would have nothing more 
to fear from him, effectuates his escape. Is this then a sign of a 
good disposition in the son, or of a bad one ? Perhaps some will 
answer, of a bad one ; for, besides the interest which the nation 
has in the sufferings of such a criminal, on the score of the ex- 
ample, the future good behaviour of such a criminal is more than 
any one can have sufficient ground to be persuaded of. 

XVI. Well then, let Bavaillac, the son, not facilitate his 
father's escape ; but content himself with conveying poison to 
him, that at the price of an easier death he may escape his tor- 
ments. The decision will now, perhaps, be more difficult. The 
act is a wrong one, let it be allowed, and such as ought by all 
means to be punished : but is the disposition mianif ested by it a 
bad one ? Because the young man breaks the laws in this one 
instance, is it probable, that if let alone, he would break the 
laws in ordinary instances, for the satisfaction of any inordinate 
desires of his own ? The answer of most men would probably 
be in the negative. 

XVII. 5. Where the tendency of the act is good, and the 
motive is a semi-social one, the love of reputation. In this case 

reputation.' the disposition indicated is a good one. 

In a time of scarcity, a baker, for the sake of gaining the 
esteem of the neighbourhood, distributes bread gratis among the 
industrious poor. Let this be taken for granted : and let it be 
allowed to be a matter of uncertainty, whether he had any real 
feeling for the sufferings of those whom he has relieved, or no. 
His disposition, for all that, cannot, with any pretence of reason, 
be termed otherwise than a good and beneficent one. It can 
only be in consequence of some very idle prejudice, if it receives 
a different name \ 



Casefi. 
Tendency, 
good— mo- 
tive, love of 



The bulk of * The bulk of mankind, ever ready to depreciate the character of their 
mankind apt to neighbours, in order, indirectly, to exalt their own, will take occasion to 
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XVIII. 6. Where the tendency of the act is bad, and the^^Ca»^«. 
motive, as before, is a semi-social one, the love of reputation. 6jw*-inotiVei 
In this case, the disposition which it indicates is more or less 

good or bad : in the first place, according as the tendency of the 
act is more or less mischievous : in the next place according as 
the dictates of the moral sanction, in the society in question, 
approach more or less to a coincidence with those of utility. It 
does not seem probable, that in any nation, which is in a state of 
tolerable civilization, in short, in any nation in which such rules 
as these can come to be consulted, the dictates of the moral 
sanction will so far recede from a coincidence with those of 
utility (that is, of enlightened benevolence) that the disposition 
indicated in this case can be otherwise than a good one upon the 
whole. 

XIX. An Indian receives an injury, real or imaginary, from Example L 
an Indian of another tribe. He revenges it upon the person of 

his antagonist with the most excruciating torments : the case 
being, that cruelties inflicted on such an occasion, gain him 
reputation in his own tribe. The disposition manifested in such 
a case can never be deemed a good one, among a people ever 

refer a motive to the class of bad ones as often as they can find one still ^^^^'^^^ 
better, to which the act might have owed its birth. Conscious that his "^^ "^ 
own motives are not of the best class, or persuaded that if they be, they 
will not be referred to that class by others ; afraid of being taken for a 
dupe, and anxious to show the reach of his penetration ; each man takes 
care, in the first place, to impute the conduct of every other man to the 
least laudable of the motives that can account for it : in the next place, 
when he has gone as far that way as he can, and cannot drive down the 
individual motive to any lower class, he changes his battery, and attacks 
the very class itself. To the love of reputation he will accordingly give a 
bad name upon every occasion, calling it ostentation, vanity, or vain-glory. 
Partly to the same spirit of detraction, the natural consequence of the 
sensibility of men to the force of the moral sanction, partly to the influence 
of the principle of asceticism, may, perhaps, be imputed the great abund- 
ance of bad names of motives, in comparison of such as are good or neutral: 
and, in particular, the total want of neutral names for the motives of sexual 
desire, physical desire in general, and pecuniary interest. The superior 
abundance, even of good names, in comparison of neutral ones, would, if 
examined, be found rather to confirm than disprove the above remark. The 
> language of a people on these points may, perhaps, serve in some measure 
as a key to their moral sentiments. But such speculative disquisitions are 
foreign to the purpose of the present work. 
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BO few degrees advanced, in point of civilization, above the 
Indians. 
Example II. XX. A nobleman (to come back to Europe) contracts a debt 
with a poor tradesman. The same nobleman, presently after- 
wards, contracts a debt, to the same amount, to another noble- 
man, at play. He is unable to pay both : he pays the whole 
debt to the companion of his amusements, and no part of it to 
the tradesman. The disposition manifested in this case can 
scarcely be termed otherwise than a bad one. It is certainly, 
however, not so bad as if he had paid neither. The principle of 
love of reputation, or (as it is called in the case of this partial 
application of it) honour, is here opposed to the worthier prin- 
ciple of benevolence, and gets the better of it. But it gets the 
better also of the self-regarding principle of pecuniary interest. 
The disposition, therefore, which it indicates, although not so 
good a one as that in which the principle of benevolence pre- 
dominates, is better than one in which the principle of self- 
interest predominates. He would be the better for having more 
benevolence : but would he be the better for having no honour ? 
This seems to admit of great dispute \ 
Case 7. XXI. 7. Where the tendency of the act is good, and the 
pood-mo^' motive is the semi-social one of religion. In this case, the dis- 
ive, pie y. p^^g^^j^j^^ indicated by it (considered with respect to the influence 
of it on the man's conduct towards others) is manifestly a bene- 
ficent and meritorious one. 

A baker distributes bread gratis among the industrious poor. 
It is not that he feels for their distresses : nor is it for the sake 
of gaining reputation among his neighbours. It is for the sake 
of gaining the favour of the Deity : to whom, he takes for 
granted, such conduct will be acceptable. The disposition mani- 
fested by such conduct is plainly what every man would call a 
good one. 
Case 8. XXII. 8. Where the tendency of the act is had, and the motive 
bSd^mo^veM *^** ^^ religion, as before. In this case the disposition is 
reUgion. dubious. It is good or bad, and more or less good or bad, in the 
^ See the case of Duels discussed in B. I. tit. [Homicide}. 
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first place, as the tendency of the act is more or less mischievous ; 
in the next place, according as the religious tenets of the person 
in question approach more or less to a coincidence with the dic- 
tates of utility. 

XXIII. It should seem from history, that even in nations in Thedispoai- 
a tolerable state of civilization in other respects, the dictates of bad in thu 
religion have been found so far to recede from a coincidence 
with those of utility ; in other words, from those of enlightened 
benevolence; thatthedispositionindicatedinthiscasemayeven 
be a bad one upon the whole. This however is no objection to 
the inference which it affords of a good disposition in those 
countries (such as perhaps are most of the countries of Europe 
at present) in which its dictates respecting the conduct of a man 
towards other men approach very nearly to a coincidence with 
those of utility. The dictates of religion, in their application to 
the conduct of a man in what concerns himself alone, seem in 
most European nations to savour a good deal of the ascetic 
principle: but the obedience to such mistaken dictates indicates 
not any such disposition as is likely to break out into acts of 
pernicious tendency with respect to others. Instances in which 
the dictates of religion lead a man into acts which are pernicious 
in this latter view, seem at present to be but rare : unless it be 
acts of persecution, or impolitic measures on the part of govern- 
ment, where the law itself is either the principal actor or an 
accomplice in the mischief. Ravaillac, instigated by no other 
motive than this, gave his country one of the most fatal stabs 
that a country ever received from a single hand : but happily the 
Ravaillacs are but rare. They have been more frequent, how- 
ever, in France than in any other country during the same 
period : and it is remarkable, that in every instance it is this 
motive that hasproduced them. When they do appear, however, 
nobody, I suppose, but such as themselves, will be for terming a 
disposition, such as they manifest, a good one. It seems hardly 
to be denied, but that they are just so much the worse for their 
notions of religion ; and that had they been left to the sole 
guidanceof benevolence, andtheloveof reputation, without any 
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religion at all, it would have been but so much the better for 
mankind. One may say nearly the same thing, perhaps, of those 
persons who, without any particular obligation, have taken an 
active part in the execution of laws made for the punishment of 
those who have the misfortune to difier with the magistrate in 
matters of religion, much more of the legislator himself , who has 
put it in their power. If Louis XIV. had had no religion, France 
would not have lost 800,000 of its most valuable subjects. The 
same thing may be said of the authors of the wars called holy 
ones ; whether waged against persons called Infidels, or persons 
branded with the still more odious name of Heretics. In Den- 
mark, not a great many years ago, a sect is said to have arisen, 
who, by a strange perversion of reason, took it into their heads, 
that, by leading to repentance, murder, or any other horrid crime, 
might be made the road to heaven. It should all along, how- 
ever, be observed, that instances of this latter kind were always 
rare : and that in almost all the countries of Europe, instances 
of the former kind, though once abundantly frequent, have for 
some time ceased. In certain countries, however, persecution at 
home, or (what produces a degree of restraint, which is one part 
of the mischiefs of persecution) I mean the disposition to perse- 
cute, whensoever occasion happens, is not yet at an end : inso- 
much that if there is no actual persecution, it is only because 
j' there are no heretics ; and if there are no heretics, it is only 
• because there are no thinkers \ 
Case 9. XXIV. 9. Where the tendency of the act is good, and the 
good— mo^ motive (as before) is the dissocial one of ill-will. In this case 
lence. the motive seems not to afford any indication on either side. It 
is no indication of a good disposition ; but neither is it any 
indication of a bad one. 
Example. You have detected a baker in selling short weight : you prose- 
cute him for the cheat. It is not for the sake of gain that you 
engaged in the prosecution ; for there is nothing to be got by it : 
it is not from public spirit : it is not for the sake of reputation ; 
for there is no reputation to be got by it : it is not in the view 
^ See B. I. tit. [Offences against Religion]. 
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of pleasing the Deity : it is merely on account of a quarrel you 
have with the man you prosecute. From the transaction, as 
thus stated, there does not seem to be any thing to be said either 
in favour of your disposition or against it. The tendency of the 
act is good : but you would not have engaged in it, had it not 
been from a motive which there seems no particular reason to 
conclude will ever prompt you to engage in an act of the same 
kind again. Tour motive is of that sort which may, with least 
impropriety, be termed a bad one : but the act is of that sort, 
which, were it engaged in ever so often, could never have any 
evil tendency ; nor indeed any other tendency than a good one. 
By the supposition, the motive it happened to be dictated by was 
that of ill-will : but the act itself is of such a nature as to have 
wanted nothing but sufficient discernment on your part in order 
to have been dictated by the most enlarged benevolence. Now, 
from a man's having suffered himself to be induced to gratify his 
resentment by means of an act of which the tendency is good, it 
by no means follows that hewould be ready on another occasion, 
through the influence of the same sort of motive, to engage in 
any act of which the tendency is a bad one. The motive that 
impelled you was a dissocial one : but what social motive could 
there have been to restrain you ? None, but what might have 
been outweighed by a more enlarged motive of the same kind. 
Now, because the dissocial motive prevailed when it stood alone, * 
it by no means follows that it would prevail when it had a social 
one to combat it. 

XXV. 10. Where the tendency of the act is had, and the Case 10. 
motive is the dissocial one of malevolence. In this case the&a^motwe. 
disposition it indicates is of course a mischievous one. ®^° ^^^ 

The man who stole the bread from the baker, as before, did it Example. 
with no other view than merely to impoverish and afflict him : 
accordingly, when he had got the bread, he did not eat, or sell 
it ; but destroyed it. That the disposition, evidenced by such 
a transaction, is a bad one, is what every body must perceive 
immediately. 

XXVI. Thus much with respect to the circumstances from ProWem-to 
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mewurethe which the mischievousness or meritoriousness of a man's dis- 

depravityin . . , , . , ■• . , 

a man's dia- position IS to be inferred m the gross : we come now to the 
measure of that mischievousness or meritoriousness, as resulting 
from those circumstances. Now with meritorious acts and dis- 
positions we have no direct concern in the present work. All 
that penal law is concerned to do, is to measure the depravity of 
the disposition where the act is mischievous. To this object, 
therefore, we shall here confine ourselves. 
A man's dis- XXVII. It is evident, that the nature of a man's disposition 
constituted must depend upon the nature of the motives he is apt to be 
ofhislnten- influenced by : in other words, upon the degree of his sensibility 
°°* * to the force of such and such motives. For his disposition is, as 
it were, the sum of his intentions : thedisposition he is of during 
a certain period, the sum or result of his intentions during that 
period. If, of the acts he has been intending to engage in during 
the supposed period, those which are apparently of amischievous 
tendency, bear a large proportion to those which appear to him 
to be of the contrary tendency, his disposition will be of the 
mischievous cast : if but a small proportion, of the innocent 
or upright, 
—which owe XXVIII. Now intentions, like every thing else, are produced 
to motives, by the things that are their causes : and the causes of intentions 
are motives. If, on any occasion, a man forms either a good or 
a bad intention, it must be by the influence of some motive. 
A seducing XXIX. When the act, which a motive prompts a man to 
ing motive, engage in, is of a mischievous nature, it may, for distinction's 
toiary'or sake, be termed a seduciri>g or corrupting motive : in which case 
SS^* ^ also any motive which, in opposition to the former, acts in the 
character of a restraining motive, may be styled a tvtdaryf 
preservatory, or preserving motive. 
Tutelary XXX. Tutelary motives may again be distinguished into 
eitherstand- standing or coustaut, and occasional. By standing tutelary mo- 
sionaL tives, I mean such as act with more or less force in all, or at 
least in most cases, tending to restrain a man from ar^y mis- 
chievous acts he may be prompted to engage in ; and that with 
a force which depends upon the general nature of the act, rather 
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than upon any accidental circumstance with which any indi- 
vidual act of that sort may happen to be accompanied. By oc- 
casional tutelary motives, I mean such motives as may chance 
to act in this direction or not, according to the nature of the 
act, and of the particular occasion on which the engaging in it 
is brought into contemplation. 

XXXI. Now it has been shown, that there is no sort of standing 
motive by which a man may not be prompted to engage in acts tivesYre,™^ 
that are of a mischievous nature ; that is, which may not come 

to act in the capacity of a seducing motive. It has been shown, 
on the other hand, that there are some motives which are re- 
markably less likely to operate in this way than others. It has 
also been shown, that the least likely of all is that of benevolence 
or good- will : the most common tendency of which, it has been 
shown, is to act in the character of a tutelary motive. It has 
also been shown, that even when by accident it acts in one way 
in the character of a seducing motive, still in another way it acts 
in the opposite character of a tutelary one. The motive of good- 
will, in as far as it respects the interests of one set of persons, 
may prompt a man to engage in acts which are productive of 
mischief to another and more extensive set : but this is only 
because his good- will is imperfect and confined : not taking into 
contemplation the interestsof all the persons whose interests are 
at stake. The same motive, were the affection it issued from 
more enlarged, would operate effectually, in the character of a 
constraining motive, against that very act to which, by the sup- 
position, it gives birth. This same sort of motive may therefore, 
withoutanyreal contradiction ordeviationfrom truth, beranked 
in thenumberof standing tutelary motives, notwithstanding the 
occasions in which it may act at the same time in the character 
of a seducing one. 

XXXII. The same observation, nearly, may be applied to the 2. The tore 
semi-social motive of love of reputation. The force of this, like tion. 
that of the former, is liable to be divided against itself. As in 

the case of good- will, the interests of some of the persons, who 
may be the objects of that sentiment, are liable to be at variance 
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with those of others : so in the case of love of reputation, the 
sentiments of some of the persons, whose good opinion is desired, 
may be at variance with the sentiments of other persons of that 
number. Now in the case of an act, which is really of a mis- 
chievous nature, it can scarcely happen that there shall be no 
persons whatever who will look upon it with an eye of disappro- 
bation. It can scarcely ever happen, therefore, that an act really 
mischievous shall not have some part at least, if not the whole, 
of the force of this motive to oppose it ; nor, therefore, that this 
motive should not act with some degree of force in the character 
of a tutelary motive. This, therefore, may be set down as 
another article in the catalogue of standing tutelary motives. 
8. The desire XXXIII. The same observation may be applied to the desire 
of amity, though not in altogether equal measure. For, not- 
withstanding the mischievousness of an act, it may happen, 
without much difl&culty, that all the persons for whose amity a 
man entertains any particular present desire which is accom- 
panied with expectation, may concur in regarding it with an eye 
rather of approbation than the contrary. This is but too apt to 
be the case among such fraternities as those of thieves, smug- 
glers, and many other denominations of offenders. This, how- 
ever, is not constantly, nor indeed most commonly the case : 
insomuch, that the desire of amity may still be regarded, upon 
the whole, as a tutelary motive, were it only from the closeness 
of its connexion with the love of reputation. And it may be 
ranked among standing tutelary motives, since, where it does 
apply, the force with which it acts, depends not upon the occa- 
sional circumstances of the act which it opposes, but upon prin- 
ciples as general as those upon which depend the action of the 
other semi-social motives. 
4. The mo- XXXIV. The motive of religion is not altogether in the same 
gion.° " case with the three former. The force of it is not, like theirs, 
liable to be divided against itself. I mean in the civilized 
nations of modern times, among whom the notion of the unity of 
the Godhead is universal. In times of classical antiquity it was 
otherwise. If a man got Venus on his side, Pallas was on the 
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other : if iEolus was for him, Neptune was against him. iEneas, 
with all his piety, had but a partial interest at the court of 
heaven. That matter stands upon a different footing now-a- 
days. In any given person, the force of religion, whatever it be, 
is now all of it on one side. It may balance, indeed, on which 
side it shall declare itself : and it may declare itself, as we have 
seen already in but too many instances, on the wrong as well as 
on the right. It has been, at least till lately, perhaps is still, 
accustomed so much to declare itself on the wrong side, and that 
in such material instances, that on that account it seemed not 
proper to place it, in point of social tendency, on a level alto- 
gether with the motive of benevolence. Where it does act, how- 
ever, as it does in by far the greatest number of cases, in opposi- 
tion to the ordinary seducing motives, it acts, like the motive 
of benevolence, in an uniform manner, not depending upon the 
particular circumstances that may attend the commission of the 
act ; but tending to oppose it, merely on account of its mis- 
chievousness ; and therefore, with /equal force, in whatsoever ' 
circumstances it may be proposed td be committed. This, there- ' 
fore, may also be added to the catalogue of standing tutelary 
motives. 

XXXV. As to the motives which may operate occasionally occanonai 
in the character of tutelary motives, these, it has been already tlves maybe 
intimated, are of various sorts, and various degrees of strength Jverr^***^ 
in various offences : depending not only upon the nature of the 
offence, butupon the accidental circumstances in which the idea 

of engaging in it may come in contemplation. Nor is there any 
sort of motive which may not come to operate in this character ; 
as may be easily conceived, A thief, for instance, may be pre- 
vented from engaging in a projected scheme of house-breaking, 
by sitting too long over his bottle \ by a visit from his doxy, by 
the occasion he may have to go elsewhere, in order to receive his 
dividend of a former booty ^ ; and so on. 

XXXVI. There are some motives, however, which seem more Motives that 

^ Love of the pleasures of the p^l^te. 
' Pecuniary interest. 

fiEMTHAll L 
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are particu- apt to act in this character than others ; especially as things are 
acl inThis now Constituted, now that the law has every where opposed to 
arSffLoTe the force of the principal seducing motives, artificial tutelary 
2. tSS^pn- motives of its own creation. Of the motives here meant it will 
Bervataon. ^^ necessary to take a general view. They seem to be reducible 
to two heads ; viz. i . The love of ease ; a motive put into action 
by the prospect of the trouble of the attempt ; that is, the trouble 
which it may be necessary to bestow, in overcoming the physical 
difiGiculties that may accompany it. 2. Self-preservation, as op- 
posed to the dangers to which a man may be exposed in the 
prosecution of it. 
nangen to XXXVII. These dangers may be either, i. Of a purely physi- 
preservationcal nature : or, 2. Dangers resulting from moral agency; in 

M most apt _ ,, ,. 1,1. , ,, 

in this case other woros, from the conduct of any such persons to whom the 

spect, are, act, if known, may be expected to prove obnoxious. But moral 

pureiy^hy- agency supposes knowledge with respect to the circumstances 

2! Danjers that are to have the effect of external motives in giving birth to 

onStecSon.it. Now the obtaining such knowledge, with respect to the 

commission of any obnoxious act, on the part of any persons 

who may be disposed to make the agent suffer for it, is called 

deiedion ; and the agent concerning whom such knowledge is 

, obtained, is said to be detected. The dangers, therefore, which 

; may threaten an offender from this quarter, depend, whatever 

> they may be, on the event of his detection ; and may, therefore, 

' be all of them comprised under the article of the danger of 

\detection. 

Danger de- XXXVIII. The danger depending upon detection may be 

SetoSon " divided again into two branches : I. That which may result 

may result ^^^ ^^^ Opposition that may be made to the enterprise by 

ont^^Jwt? persons on the spot ; that is, at the very time the enterprise is 

. quent"*" Carrying on : 2. That which respects th^ legal punishment, or 

punishment q^j^^j suffering, that may await at a distance upon the issue of 

the enterprise. 
The force of XXXIX. It may be worth calling to mind on this occasion, 
standing tu- that among the tutelary motives, which have been styled con- 
tiv^ofioye stant ones, there are two of which the force depends (though not 



XI.] Human Dispositions in General. 147 

so entirely as the force of the oceasional ones which have beenof reputar 
just mentioned, yet in a great measure) upon the circumstance of sire ofamity. 
detection. These, it may be remembered, are, the love of reputa- upOTTdeteo 
tion, and the desire of amity. In proportion, therefore, as the*^**^ 
chance of being detected appears greater, these motives will 
apply with the greater force : with the less force, as it appears 
less. This is not the case with the two other standing tutelary 
motives, that of benevolence, and that of religion. 

XL. We are now in a condition to determine, with some de- strength of 
gree of precision, what is to be understood by the strength o/ationrwiuit is 
temptation,, and what indication it may give of the degree Qf ™«"^***y^** 
mischievousness in a man's disposition in the case of any oSence. 
When a man is prompted to engage in any mischievous act, we 
will say, for shortness, in an ofience, the strength of the tempta- 
tion depends upon the ratio between the force of the seducing 
motives on the one hand, and such of the occasional tutelary 
ones, as the circumstances of the case call forth into action, on 
the other. The temptation, then, may be said to be strong, 
when the pleasure or advantage to be got from the crime is such 
as in the eyes of the offender must appear great in comparison 
of the trouble and danger that appear to him to accompany the 
enterprise : slight or weak, when that pleasure or advantage is 
such as must appear small in comparison of such trouble and 
such danger. It is plain the strength of the temptation depends 
not upon the force of the impelling (that is of the seducing) 
motives altogether : for let the opportunity be more favourable, 
that is, let the trouble, or any branch of the danger, be made 
less than before, it will be acknowledged, that the temptation 
is made so much the stronger : and on the other hand, let the 
opportunity become less favourable, or, in other words, let the 
trouble, or any branch of thedanger, be made greater than before, 
the temptation will be so much the weaker- 

Now, after taking account of such tutelary motives as have 
beenstyled occasional, theonly tutelary motives that can remain 
are those which have been termed standing ones. But those 
which have been termed the standing tutelary motives, are the 

L2 
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same that we have been styling social. It follows, therefore, 

that the strength of the temptation, in any case, after deducting 

the force of the social motives, is as the sum of the forces of the 

seducing, to the sum of the forces of the occasional tutelary 

motives. 

indioitionB XLI. It remains to be inquired, what indication concern- 
afforded by ^ 
this and ing the mischievousuess or depravity of a man's disposition is 

cumstanoei afforded by the strength of the temptation, in the case where 
thedepm. any ofEence happens to have been committed. It appears, 
off^ndei^s then, that the weaker the temptation is, by which a man has 
lapou ion. ^^^^ overcome, the more depraved and mischievous it shows 
his disposition to have been. For the goodness of his disposi- 
tion is measured by the degree of his sensibility to the action of 
the social motives ^ : in other words, by the strength of the 
influence which those motives have over him : now, the less 
considerable the force is by which their influence on him has 
been overcome, the more convincing b the proof that has been 
given of the weakness of that influence. 

Again, The degree of a man's sensibility to the force of the 
social motives being given, it is plain that the force with which 
those motives tend to restrain him from engaging in any mis- 
chievous enterprise, will be as the apparent mischievousness of 
such enterprise, that is, as the degree of mischief with which it 
appears to him likely to be attended. In other words, the less 
mischievous the offence appears to him to be, the less averse he 
will be, as far as he is guided by social considerations, to engage 
in it ; the more mischievous, the more averse. If then the 
nature of the offence is such as must appear to him highly mis- 
chievous, and yet he engages in it notwithstanding, it shows, 
that the degree of his sensibility to the force of the social mo- 
tives is but slight ; and consequently that his disposition is 
proportionably depraved. Moreover, the less the strength of the 
temptation was, the more pernicious and depraved does it show 
his disposition to have been. For the less the strength of the 
temptation was, the less was the force which the influence of 
^ Supra, par. zxyii, xzviii 
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those motives had to overcome : the clearer therefore is the 
proof that has been given of the weakness of that influence. 

XLII. From what has been said, it seems, that, for judging of Rules for 
the indication that is afforded concerning the depravity of a th?d«Sra? 
man's disposition by the strength of the temptation, compared ^^tk>n in- 
with the mischievousness of the enterprise, the following rules fi^^w 
may be laid dowm : 

Rule I. The strength of the temptation being given, the mis' 
chievousness of the disposition manifested by the enterprise, is as 
the apparent mischievousness of the act. 

Thus, it would show a more depraved disposition, to murder 
a man for a reward of a guinea, or falsely to charge him with a 
robbery for the same reward, than to obtain the same sum from 
him by simple theft : the trouble he would have to take, and the 
risk he would have to run, being supposed to stand on the same 
footing in the one case as in the other. 

Rule 2. The apparent mischievousness of the act being given^ 
a man^s disposition is the more depraved, the slighter the tempta* 
tion is by which he has been overcome. 

Thus, it shows a more depraved and dangerous disposition, if 
a man kill another out of mere sport, as the Emperor of Morocco, 
Muley Mahomet, is said to have done great numbers, than out 
of revenge, as Sylla and Marius did thousands, or in the view of 
self-preservation, as Augustus killed many, or even for lucre, as 
the same Emperor is said to have killed some. And the effects 
of such a depravity, on that part of the public which is apprized 
of it, run in the same proportion. From Augustus, some persons 
only had to fear, under some particular circumstances. From 
Muley Mahomet, every man had to fear at all times. 

Rule 3. The apparent mischievousness of the act being given , 
the evidence which it affords of the depravity of a man^s disposi- 
tion is the less conclusive, the stronger the temptation is by which 
he has been overcome. 

Thus, if a poor man, who is ready to die with hunger, steal a 
loaf of bread, it is a less explicit sign of depravity, than if a rich 
man were to commit a theft to the same amount. It will be 
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observed, that in this rule all that is said is, that the evidence of 
depravity is in this case the less conclusive : it is not said that 
the depravity is positively the less. For in this case it is possible, 
for any thing that appears to the contrary, that the theft might 
have been committed, even had the temptation been not so 
strong. In this case, the alleviating circumstance is only a mat- 
ter of presumption; in the former, the aggravating circumstance 
is a matter of certainty. 

Rule 4. Where the motive is of the dissocial kind, the apparent 
mischiemusness of the act, and the strength of the temptation, 
being given, the depravity is as the degree of deliberation with 
which it is accompanied. 

For in every man, be his disposition ever so depraved, the 
social motives are those which, wherever the self-regarding 
ones stand neuter, regidate and determine the general tenor of 
his life. If the dissocial nxotives are put in action, it is only in 
particular circumstances, and on particular occasions; the gentle 
but constant force of the social motives being for a while sub- 
dued. The general and standing bias of every man's nature is, 
therefore, towards that side to which the force of the social mo- 
tives would determine him to adhere. This being the case, the 
force of the social motives tends continually to put an end to 
that of the dissocial ones ; as, in natural bodies, the force of 
friction tends to put an end to that which is generated by im- 
pulse. Time, then, which wears away the force of the dissocial 
motives, adds to that of the social. The longer, therefore, a man 
[continues, on a given occasion, under the dominion of the dis- 
7 1 social motives, the more convincing is the proof that has been 
[^given of his insensibility to the force of the social ones. 

Thus, it shows a worse disposition, where a man lays a de- 
liberate plan for beating his antagonist, and beats him accord- 
ingly, than if he were to beat him upon the spot, in consequence 
of a sudden quarrel : and worse again, if, after having had him 
a long while together in his power, he beats him at intervals, 
and at his leisure ^. 

* See B. L tit. [Confinomentl. 
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XLIII. The depravity of disposition, indicated by an act, is a Use of this 
material consideration in several respects. Any mark of extra- ^ ^ 
ordinary depravity, by adding to the terror already inspired by 
the crime, and by holding up the offender as a person from 
whom there may be more mischief to be apprehended in future, 
adds in that way to the demand for punishment. By indicating 
a general want of sensibility on the part of the offender, it may 
add in another way also to the demand for punishment. The 
article of disposition is of the more importance, inasmuch as, in 
measuring out the quantum of punishment, the principle of sym- 
pathy and antipathy is apt to look at nothing else. A man who 
punishes because he hates, and only because he hates, such a 
man, when he does not find any thing odious in the disposition, 
is not for punishing at all ; and when he does, he is not for ' 
carrying the punishment further than his hatred carries him. . 
Hence the aversion we find so frequently expressed against the"\ 
maxim, that the punishment must rise with the strength of the ; 
temptation ; a maxim, the contrary of which, as we shall see, | 
would be as cruel to offenders themselves, as it would be sub- j 
versive of the purposes of punishment. 



CHAPTER XII. 

OF THE CONSEQUENCES OF A MISCHIEVOUS ACT. 

§ I. Shapes in which the mischief of an act may show itself. 

Pecapituia- I. HiTHERTO we have been speaking of the various articles or 
objects on which the consequences or tendency of an act may 
depend : of the bare act itself : of the circumstances it may have 
been, or may have been supposed to be, accompanied with : of 
the consciousness a man may have had with respect to any such 
circumstances : of the intentions that may have preceded the 
act : of the motives that may have given birth to those inten- 
tions : and of the disposition that may have been indicated by 
the connexion between such intentions and such motives. We 
now come to speak of consequences or tendency : an article which 
forms the concluding link in all this chain of causes and effects, 
involving in it the materiality of the whole. Now, such part of 
this tendency as is of a mischievous nature, is all that we have 
any direct concern with ; to that, therefore, we shall here confine— 
ourselves. 
Mischief of II. The tendency of an act is mischievous when the conse- 
ag«5«gate^ quences of it are mischievous ; that is to say, either the certain 
chiev<Ss^ consequences or the probable. The consequences, how many and 
queruis. whatsoever they may be, of an act, of which the tendency is mis- 
chievous, may, such of them as are mischievous, be conceived to 
constitute one aggregate body, which maybe termed the mischief 
of the act. 
Themischief III. This mischief may frequently be distinguished, as it 
prmwyor Were, into two shares or parcels : the one containing what 
secon ry. ^^^ ^^ called the primary mischief ; the other, what may be 
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called the secondary. That share may be termed the primary, 
which it sustained by an assignable individual, or a multitude of 
assignable individuals. That share may be termed thesecondary, 
which; taking its origin from the former, extends itself either 
over the whole community, or over some other multitude of 
unassignable individuals. 

IV. The primary mischief of an act may again be distinguished Primary— 
into two branches : i. The original : and, 2. The derivative. By SanySiVe! 
the original branch, I mean that which alights upon and is con- 
fined to any person who is a sufferer in the first instance, and on 

his own account: the person, for instance, whois beaten, robbed, 
or murdered. By the derivative branch, I mean any share of 
mischief which may befall any other assignable persons in conse- 
quence of his being a sufferer, and no otherwise. These persons 
must, of course, be persons who in some way or other are con- 
nected with him. Now the ways in which one person may be 
connected with another, have been already seen : they may be 
connected in the way of interest (meaning self -regarding interest) 
or merely in the way of sympathy. And again, persons con- 
nected with a given person, in the way of interest, may be 
connected with him either by affording support to him, or by 
deriving it from him \ 

V. The secondary mischief, again, may frequently be seen to The 
consist of two other shares or parcels : the first consisting of LAiarmTor, 
pain ; the other of danger. The pain which it produces is a * ^^' 
pain of apprehension : a pain grounded on the apprehension of 
suffering such mischiefs or inconveniences, whatever they may 

be, as it is the nature of the primary mischief to produce. It 
may be styled, in one word, the alarm. The danger is the 
charuie, whatever it may be, which the multitude it concerns 
may in consequence of the primary mischief stand exposed to, 
of suffering such mischiefs or inconveniences. For danger is 
nothing but the chance of pain, or, what comes to the same 
thing, of loss of pleasure. 

VI. An example may serve to make this clear. A man Example. 

* See ch. vi. [Sensibility]. 
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attacks you on the road, and robs you. Tou suffer a pain on 
the occasion of losing so much money ^ : you also suffered a pain 
at the thoughts of the personal ill-treatment you apprehended 
he might give you, in case of your not happening to satisfy his 
demands \ These together constitute the original branch of the 
primary mischief, resulting from the act of robbery. A creditor 
of yours, who expected you to pay him with part of that 
money, and a son of yours, who expected you to have given 
him another part, are in consequence disappointed. You are 
obliged to have recourse to the bounty of your father, to make 
good part of the deficiency. These mischiefs together make up 
the derivative branch. The report of this robbery circulates 
from hand to hand, and spreads itself in the neighbourhood. It 
finds its way into the newspapers, and is propagated over the 
whole country. Various people, on this occasion, call to mind 
the danger which they and their friends, as it appearls from this 
example, stand exposed to in travelling; especially such as may 
have occasion to travel the same road. On this occasion they 
naturally feel a certain degree of pain: slighter or heavier, ac- 
cording to the degree of ill-treatment they may understand you 
to have received; the frequency of the occasion each person may 
have to travel in that same road, or its neighbourhood ; the 
vicinity of each person to the spot ; his personal courage ; the 
quantity of money he may have occasion to carry about with 
him ; and a variety of other circumstances. This constitutes 
the first part of the secondary mischief, resulting from the act 
of robbery ; viz. the alarm. But people of one description or 
other, not only are disposed to conceive themselves to incur 
a chance of being robbed, in consequence of the robbery com- 
mitted upon you, but (as will be shown presently) they do really 
incur such a -chance. And it is this chance which constitutes 
the remaining part of the secondary mischief of the act of 
robbery; viz. the danger. 

* Viz. a pain of privatum. See oh. v. [Pleasures and Pains], xviL 
" Viz. a pain of apprehension, grounded on the prospect of organioal 
pain, or whatever other mischiefs might have ensued from the iU treat- 
ment, lb. XXX. 
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VII. Let us see what this chance amounts to ; and whence The danger, 
ifc comes. How is it, for instance, that one robbery can contri- arise»--A 
bute to produce another ? In the first place, it is certain that ^rds no^ 
it cannot create any direct motive. A motive must be thetivetoa 
-prospect of some pleasure, or other advantage, to be enjoyed 

in future : but the robbery in question is past : nor would it 
furnish any such prospect were it to come : for it is not one 
robbery that will furnish pleasure to him who may be about to 
commit another robbery. The consideration that is to ope- 
rate upon a man, as a motive or inducement to commit a 
robbery, must be the idea of the pleasure he expects to derive 
from the fruits of that very robbery : but this pleasure exists 
independently of any other robbery. 

VIII. The means, then, by which one robbery tends, as itButitsug- 
should seem, to produce another robbery, are two. i. By sug- Smty, wid 
gesting to a person exposed to the temptation, the idea of com- force of re- 
mitting such another robbery (accompanied, perhaps, with the motivesf 
belief of its facility). In this case the influence it exerts applies 

itself, in the first place, to the understanding. 2. By weakening 
the force of the tutelary motives which tend to restrain him 
from such an action, and thereby adding to the strength of the 
temptation \ In this case the influence applies itself to the will. 
These forces are, i. The motive of benevolence, which acts as a 
branch of the physical sanction \ 2. The motive of self-pre- 
servation, as against the punishment that may stand provided 
by the political sanction. 3. The fear of shame ; a motive be- 
longing to the moral sanction. 4. The fear of the divine dis- 
pleasure ; a motive belonging to the religious sanction. On 
the first and last of these forces it has, perhaps, no influence 
worth insisting on : but it has on the other two. 

IX. The way in which a past robbery may weaken the force\ yia. 
with which the political sanction tends to prevent a futureiJiung^m 

^ See oh. zi. [Dispositions], zl. 

' To wit, in virtue of the pain it may give a man to be a witness to, or 
otherwise conscious of, the sufferings of a fellow-creature : especially when 
he is himself the cause of them : in a word, the pain of sympathy. See 
ch. v. [Pleasures and Pains], zxyl 
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the political robbery, may be thus conceived. The way in which this sanc- 
■anction. ^.^^ tends to prevent a robbery, is by denouncing some par- 
ticular kind of punishment against any who shall be guilty of it : 
the real value of which punishment will of course be diminished 
by the real uncertainty : as also, if there be any difference, the 
apparent value by the apparent uncertainty. Now this uncer- 
tainty is proportionably increased by every instance in which a 
man is known to commit the offence, without undergoing the 
punishment. This, of course, will be the case with every offence 
for a certain time ; in short, until the punishment allotted to it 
takes place. If punishment takes place at last, this branch of 
the mischief of the offence is then at last, but not till then, put 
a stop to. 
2. Tho«e is- X. The wav in which a past robbery may weaken the force 
the moral, with which the vMyraX sanction tends to prevent a future robbery, 
may be thus conceived. The way in which the moral sanction 
tends to prevent a robbery, is by holding forth the indignation 
of mankind as ready to fall upon him who shall be guilty of it. 
Now this indignation will be the more formidable, according to 
the number of those who join in it : it will be the less so, the 
fewer they are who join in it. But there cannot be a stronger 
way of showing that a man does not join in whatever indignation 
may be entertained against a practice, than the engaging in it 
himself. It shows ixot only that he himself feels no indignation 
against it, but that it seems to him there is no sufficient reason 
for apprehending what indignation may be felt against it by 
others. Accordingly, where robberies are frequent, and un- 
punished, robberies are committed without shame. It was thus 
amongst the Grecians formerly ^. It is thus among the Arabs 
still. 
It is said to XI. In whichever way then a past offence tends to pave the 

operate by j ». x- 

the influ- way f or the commission of a future offence, whether by suggest- 
ampie. ing the idea of committing it, or by adding to the strength of 

» See Horn. Odyss. L. xix. I. 395 ; ib. L. iii. I. 71. Plato de Rep. L. i. 
p. 576, edit. Ficin. Thucyd. L. i.~and see B. I. tit. [Offences against 
external security]. 
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the temptation, in both cases it may be said to operate by the 
force or influence of example, 

XII. The two branches of the secondary mischief of an act, The alarm 
the alarm and the danger, must not be confounded : though ger. though 
intimately connected, they are perfectly distinct : either may an diitin- 
subsist without the other. The neighbourhood may be alarmed *™* 
with the report of a robbcjry, when, in fact, no robbery either 

has been committed or is in a way to be committed : a neigh- 
bourhood may be on the point of being disturbed by robberies, 
without knowing any thing of the matter. Accordingly, we shall 
soon perceive, that some acts produce alarm without danger : 
others, danger without alarm. 

XIII. As well the danger as the alarm may again be divided, Both may 
each of them, into two branches : the first, consisting of so much to the same 
of the alarm or danger as may be apt to result from the future S«Sn.' ^^ 
behaviour of the same agent : the second, consisting of so much 

as may be apt to result from the behaviour of other persons : 
such others, to wit, as may come to engage in acts of the same -^ 
sort and tendency \ 

XIV. The distinction between the primary and the secondary The primary 
consequences of an act must be carefully attended to. It is so quences of 
just, that the latter may often be of a directly opposite nature to be misStev- 
the former. In some cases, where the primary consequences of secondarv 
the act are attended with a mischief, the secondary consequences 

may be beneficial, and that to such a degree, as even greatly to 
outweigh the mischief of the primary. This is the case, for 
instance, with all acts of punishment, when properly applied. 
Of these, the primary mischief being never intended to fall 
but upon such persons as may happen to have committed some 
act which it is expedient to prevent, the secondary mischief, 
that is, the alarm and the danger, extends no farther than to 
euch persons as are under temptation to commit it : in which 

^ To the former of these branches is opposed so much of the force of any 
punishment, as is said to operate in the way of reformaiion : to the latter, 
so much as is said to operate in the way of example. See ch. ziii. [Cases 
unmeet], par. ii. note. 
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case, in as far as it tends to restrain them from committing such 
acts, it is of a beneficial nature. 
AMhfsis^ XV. Thus much with regard to acts that produce positive 
shapes in pain, and that immediately. This case, by reason of its sim- 
mischief of plicity, seemed the fittest to take the lead. But acts may pro- 
show itself, duce mischief in various other ways; which, together with 
those already specified, may all be comprized by the following 
abridged analysis. 

Mischief may admit of a division in any one of three points 
of view. I. According to its own noAure. 2. According to 
its cause, 3. According to the person, or other party, who is 
the (Aiex:i of it ^. With regard to its nature, it may be either 
simple or complex ^ : when simple, it may either be positive or 
negative : positive, consisting of actual pain : negative, con- 
sisting of the loss of pleasure. Whether simple or complex, and 
whether positive or negative, it may be either certain or contin- 
gent. When it is negative, it consists of the loss of some benefit 
or advantage : this benefit may be material in both or either of 
two ways : i. By affording actual pleasure : or, 2. By averting 
pain or danger, which is the chance of pain : that is, by affording 
security. In as far, then, as the benefit which a mischief tends 
to avert, is productive of security, the tendency of such mischief 
is to produce insecurity. 2. With regard to its cause, mischief 
may be produced either by one sir^le action, or not without the 
concurrence of other actions : if not without the concurrence of 
other actions, these others may be the actions either of the same 
person, or of other persons : in either case, they may be either 
acts of the same kind as that in question, or of other kinds. 
3. Lastly, with regard to the party who is the olject of the 
mischief, or, in other words, who is in a way to be affected by 
it, such party maybe either an assigtuMe^ individual, or assem- 

^ There may be other points of view, according to which mischief might 
be divided, besides these : but this does not prevent the division here given 
from being an exhaustive one. A line may be divided in any one of an 
infinity of ways, and yet without leaving in any one of those casea any 
remainder. See ch. zvi. [Division] i. note. 

* Gh. V. [Pleasures and Pains] i. 

» See ch. xvi. [Division] iv. note. 
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blage of individuals, or else a multitude of unasaigmble indi- 
viduals. When the object is an assignable individual, this 
individual may either be the person ^iwwcZ/who is the author 
of the mischief, or some other person. When the individuals 
who are the objects of it, are an unassignable multitude, this 
multitude may be either the whole poUtical community or state, 
or some eubordimte division of it. Now when the object of the 
mischief is the author himself, it may be styled self-regarding: 
when any other party is the object, extra-regarding : when such 
other party is an individual, it may be styled private : when a 
subordinate branch of the community, semi-public : when the 
whole community, jmblic. Here, for the present, we must stop. 
To pursue the subject through its inferior distinctions, will be 
the business of the chapter which exhibits the division of 
offences \ 

The cases which have been already illustrated, are those in -applied to 
which the primary mischief is not necessarily otherwise than a ing ^asee. 
simple one, and that positive : present, and therefore certain : 
producible by a single action, without any necessity of the con- 
currence of any other action, either on the part of the same 
agent, or of others ; and having for its object an assignable in- 
dividual,or, by accident, anassemblageof assignableindividuals : 
extra-regarding therefore, and private. This primary mischief 
is accompanied by a secondary : the first branch of which is 
sometimes contingent and sometimes certain, the other never 
otherwise than contingent: both extra-regarding and semi- 
public : in other respects, pretty much upon a par with the 
primary mischief : except that the first branch, viz. the alarm, 
though inferior in magnitude to the primary, is, in point of 
extent, and therefore, upon the whole, in point of magnitude, 
much superior. 

XVI. Two instances more will be sufficient to illustrate the— to exam- 
most material of the modifications above exhibited. ^^^whero 

A man drinks a certain quantity of liquor, and intoxicates is iMSOTn-^ 
himself. The intoxication in this particular instance does him SS^ie i. 

* Ch. xvi 
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An act of no sort of harm : or, what comes to the same thing, none that is 

B6lf'illtOZl~ 

cation. perceptible. But it is probable, and indeed next to certain, that 
a given number of acts of the same kind would do him a very 
considerable degree of harm : more or less according to his con- 
stitution and other circumstances : for this is no more than what 
experience manifests every day. It is also certain, that one act 
of this sort, by one means or other, tends considerably to increase 
the disposition a man may be in to practise other acts of the 
same sort : for this also is verified by experience. This, there- 
fore, is one instance where the mischief producible by the act is 
contingent? in other words, in which the tendency of the act is 
nootherwisemischievousthanin virtue of its producing a chance 
of mischief. This chance depends upon the concurrence of other 
acts of the same kind ; and those such as must be practised by 
the same person. The ob j ect of the mischief is that very person 
himself who is the author of it, and he only, unless by accident. 
The mischief is therefore private and self -regarding. 

As to its secondary mischief, alarm, it produces none : it pro- 
duces indeed a certain quantity of danger by the influence of 
example : but it is not often that this danger will amount to a 
quantity worth regarding. 
Example IL XVII. Again. A man omits pajring his share to a public 
ment of a tax. This we see is an act of the negative kind ^. Is this then 
to be placed upon the list of mischievous acts ? Yes, certainly. 
Upon what grounds ? Upon the following. To defend the com- 
munity against its external as well as its internal adversaries, 
are tasks, not to mention others of a less indispensable nature, 
which cannot be fulfilled but at a considerable expense. But 
whence is the money for defraying this expense to come ? It 
can be obtained in no other manner than by contributions to be 
collected from individuals ; in a word, by taxes. The produce 
then of these taxes is to be looked upon as a kind of henefit 
which itisnecessary the governing partof the community should 
receive for the use of the whole. This produce, before it can be 
applied to its destination, requires that there should be certain 
* See ch. vii. [Actions] viii. 
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persons commissioned to receive and to apply it. Now if these 
persons, had they received it, would have applied it to its proper 
destination, it would have been a benefit : the not putting them 
in a way to receive it, is then a mischief. But it is possible, 
that if received, it might not have been applied to its proper 
destination ; or that the services, in consideration of which it 
was bestowed, might not have been performed. It is possible, 
that the under-officer, who collected the produce of the tax, 
might not have paid it over to his principal : it is possible that 
the principal might not have forwarded it on according to its 
farther destination ; to the judge, for instance, who is to protect 
the community against its clandestine enemies from within, or 
the soldier, who is to protect it against its open enemies from 
without : it is possible that the judge, or the soldier, had they 
received it, would not however have been induced by it to fulfil /^ 
their respective duties : it is possible, that the judge would not 
have sat for the punishment of criminals, and the decision of 
controversies : it is possible that the soldier would not have 
drawn his sword in the defence of the community. These, 
together with an infinity of other intermediate acts, which for 
the sake of brevity I pass over, form a connected chain of duties, 
the discharge of which is necessary to the preservation of the 
community. They must every one of them be discharged, ere 
the benefit to which they are contributory can be produced. If 
they are all discharged, in that case the benefit subsists, and any 
act, by tending to intercept that benefit, may produce a mis- 
chief. But if any of them are not, the benefit fails : it fails of 
itself : it would not have subsisted, although the act in question 
(the act of non-payment) had not been committed. The benefit 
is therefore contingent ; and, accordingly, upon a certain sup- 
position, the act which consists in the averting of it is not a 
mischievous one. But this supposition, in any tolerably-ordered 
government, will rarely indeed be verified. In the very worst- 
ordered government that exists, the greatest part of the duties 
that are levied are paid over according to their destination : 
and, with regard to any particular sum, that is attempted to be 
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levied upon any particular person upon any particular occasion, 
it is therefore manifest, that, unless it be certain that it will not 
be so disposed of, the act of withholding it is a mischievous one. 
The act of payment, when referable to any particular sum, 
especially if it be a small one, might also have failed of proving 
beneficial on another ground : and, consequently, the act of non- 
payment, of proving mischievous. It is possible that the same 
services, precisely, might havebeen rendered without the money 
as with it. If, then, speaking of any small limited sum, such as 
the greatest which any one person is called upon to pay at a 
time, a man were to say, that the non-payment of it would be 
attended with mischievous consequences; this would be far from 
certain : but what comes to the same thing as if it were, it is per- 
fectly certain when applied to the whole. It is certain, that if 
all of a sudden the payment of all taxes was to cease, there would 
no longer be anything effectual done, either for the maintenance 
of justice, or for the defence of the community against itsforeign 
adversaries : that therefore the weak would presently be oppressed 
. and injured in all manner of ways, by the strong at home, and 
both together overwhelmed by oppressors from abroad. Upon 
the whole, therefore, it is manifest, that in this case, though the 
mischief is remote and contingent, though in its first appearance 
it consists of nothing more than the interception of a benefit, 
and though the individuals, in whose favour that benefit would 
have been reduced into the explicit form of pleasure or security, 
are altogether unassignable, yet the mischievous tendency of the 
act IS not on all these accounts the less indisputable. The mis- 
chief, in point of intensity and duration, is indeed unknown : it 
is uncertain : it is remote. But in point of eoctent it is immense ; 
and in point of fecundity, pregnant to a degree that baffles 
calculation. 
No alarm, XVIII. It may now be time to observe, that it is only in the 
MsSiftbie case where the mischief is extra-regarding, and has an assign- 
objectl*****®^^!® person or persons for its object, that so much of the 
secondary branch of it as consists in alarm can have place. 
When the individuals it affects are uncertain, and altogether out 
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of sight, no alarm can be produced : as there is nobody whose 
sufferings you can see, there is nobody whose sufferings you can 
be alarmed at. No alarm, for instance, is produced by non- 
payment to a tax. If at any distant and uncertain period of 
time such offence should chance to be productive of any kind of 
alarm, it would appear to proceed, as indeed immediately it 
would proceed, from a very different cause. It might be imme- 
diately referable, for example, to the act of a legislator, who 
should deem it necessary to lay on a new tax, in order to make 
up for the deficiency occasioned in the produce of the old 
one. Gr it might be referable to the act of an enemy, who, 
under favour of a deficiency thus created in the fund allotted 
for defence, might invade the country, and exact from it much 
heavier contributions than those which had bee^ thus with- 
holden from the sovereign \ 

As to any alarm which such an offence might raise among the 
few who might chance to regard the matter with the eyes of 
statesmen, it is of too slight and uncertain a nature to be worth 
taking into the account. 



§ 2. How Intentionalityy &c. may influence the mischief 
of an act, 

XIX. We have seen the nature of the secondary mischief. Secondary 
which is apt to be reflected, as it were, from the primary, in the fluencid by 
cases where the individuals who are the objects of the mischief the a^t's' 

mind. 

^ The investigation might, by a process rendered obvious by analogy, be 
extended to the consequences of an act of a beneficial nature. In both 
instances a third order of consequences may be reckoned to have taken 
place, when the influence of the act, through the medium of the passive 
faculty of the patient, has come to affect his active faculty. In this way, 
I. Evil may flow out of evU : — instance ; the exertions of industry put a 
stop to bv the extinction of inducement, resulting from a continued chain 
of acts of robbery or extortion. 2. Oood out of ewl : — instance ; habits of 
depredation put a stop to by a steady course of punishment. 3. Evil out 
of good : — instance; habits of industry put a stop to by an excessive course 
of gratuitous bounty. 4. Oood out of good : — instance ; a constant and 
increasing course of industry, excited and kept up bv the rewards afforded 
by a regular and increasing market for the fruits of it. 

M2 
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are assignable. It is now time to examine into the circumstances 
upon which the production of such secondary mischief depends. 
These circumstances are no others than the four articles which 
have formed the subjects of the four last preceding chapters : 
viz. I. The intentionality. 2. The consciousness. 3. The motive. 
4. The disposition. It is to be observed all along, that it is only 
the danger that is immediately governed by the real state of the 
mind in respect to those articles : it is by the affarent state of 
it that the alarm is governed. It is governed by the real only 
in as far as the apparent happens, as in most cases it may be 
expected to do, to quadrate with the real. The different in- 
fluences of the articles of intentionality and consciousness may 
be represented in the several cases following. 

Oasei. . XX. Case I. Where the act is so completely unintentional, 
Involuctari- . ... 

n«8s. as to be altogether involuntary. In this case it is attended with 

no secondary mischief at all. 

A bricklayer is at work upon a house : a passenger is walking 

in the street below. A fellow-workman comes and gives the 

bricklayer a violent push, in consequence of which he falls upon 

the passenger, and hurts him. It is plain there is nothing in 

this event that can give other people, who may happen to be in 

the street, the least reason to apprehend any thing in future on 

the part of the man who fell, whatever there may be with regard 

to the man who pushed him. 

Case 2. XXI. Case 2. Where the act, though not unintentional, is un- 

tionaiity" advisedy insomuch that the mischievous part of theconsequences 

£snes8. " is unintentional, but the unadvisedness is attended with Ae€<ZZe«5- 

nesa. In this case the act is attended with some small degree of 

secondary mischief, in proportion to the degree of heedlessness. 

A groom being on horseback, and riding through a frequented 

street, turns a corner at a full pace, and rides over a passenger, 

who happens to be going by. It is plain, by this behaviour of 

the groom, some degree of alarm may be produced, less or 

greater, according to the degree of heedlessness betrayed by 

him : according to the quickness of his pace, the fulness of the 

street, and so forth. He has done mischief, it may be said, by 
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his carelessness, already : who knows but that on otheroccasions 
the like cause may produce the like efiect ? 

XXII. Case 3. Where the act is misadvised with respect to a case s- 
circumstance, which, had it existed, would^%.have excluded or ^acom^te 
(what comes to the same thing) outweighed the primary mis- wftbout*^^"* 
chief : and there is no rashness in the case. In this case the act ""hness. 

is attended with no secondary mischief at all. 
It is needless to multiply examples any farther. 

XXIII. Case 4. Where the act is misadvised with respect to a Oase 4. 
circumstance which would have excluded or counterbalanced the of a^^ 
primary mischief in 'part^ but not entirely : and still there is noi^thout ^^"' 
rashness. In this case the act is attended with some degree of "^*^®^ 
secondary mischief, in proportion to that part of the primary 

which remains unexcluded or uncounterbalanced. 

XXIV. Case 5. Where the act is misadvised with respect to Case 6. 

a circumstance, which, had it existed, would have excluded or wiS^nSST ' 
counterbalanced the primary mischief entirely, or in part : and ^®"' 
there is a degree of rashness in the supposal. In this case, the 
act is also attended with a farther degree of secondary mischief, 
in proportion to the degree of rashness. 

XXV. Case 6. Where the consequences are completely inten- case e. 
tional, and there is no missupposal in the case. In this case the ^en^es 
secondary mischief is at the highest. StentiS, 

XXVI. Thus much with regard to intentionality and con-S^m^s- 
sciousness. We now come to consider in what manner the!I?^^* 

The nature 

secondary mischief is affected by the nature of the motive. of a motive 

_-^ ...... , takes not 

Where an act is permcious m its primary consequences, the away the 
secondary mischief is not obliterated by the goodness of the mo- the second- 

iii*v conse- 

tive ; though the motive be of the best kind. For, notwith- quences. 
standing the goodness of the motive, an act of which the primary 
consequences are pernicious, is produced by it in the instance in 
question, by the supposition. It may, therefore, in other in- 
stances : although this is not so likely to happen from a good 
motive as from a bad one \ 

* An act of homicide, for instance, is not rendered innocent, much lees 
beneficial, merely by its proceeding &om a principle of religion, of honour 
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Nort^ XXVII. An act, which, though pernicious in its primary 

neas. consequences, is rendered in other respects beneficial upon the 

whole, by virtue of its secondary consequences, is not changed 

back again, and rendered pernicious upon the whole by the 

badness of the motive : although the motive be of the worst 

kindi. 

But it may XXVIII. But when not only the primary consequences of an 

tEe mis- act are pernicious, but, in other respects, the secondary likewise, 

ness, where the secondary mischief may be aqqtawied by the nature of the 

miMhSSrous. motive : so much of that mischief, to wit, as respects the future 

behaviour of the same person. 

But not the XXIX. It is not from the worst kind of motive, however, 
moet in the 

(that is, of love of reputation) or even of benevolence. When Bavaillao 
assassinated Henry IV. it was from a principle of religion. But this did 
not so much as abate from the mischief of the act. It even rendered the 
act still more mischievous, for a reason that we shall see presently, than if 
it had originated from a principle of revenge. When the conspirators 
against the late king of Portugal attempted to assassinate hini, it is said 
to have been from a principle of honour. But this, whether it abated or 
no, will certainly not be thought to have outweighed, the mischief of the 
act. Had a son of Bavaillac's, as in the case before supposed S merely on 
the score of filial affection, and not in consequence of any participation in 
his crime, put him to death in order to rescue him firom the severer hands 
of justice, the motive, although it should not be thought to afford any 
proof of a mischievous disposition, and should, even in case of punishment, 
have made such rescuer an object of pity, would hardly have made the act 
of rescue a beneficial one. 

^ The prosecution of offences, for instance, proceeds most commonly 
from one or other, or both together, of two motives, the one of which is of 
the self-regarding, the other of the dissocial kind : viz. pecuniary interest, 
and ill-will : from pecuniary interest, for instance, whenever the obtaining 
pecuniary amends for damage suffered is one end of the prosecution. It is 
commonenough indeed to hear men speak of prosecutions undertaken from 
pviklic spirit; which is a branch, as we have seen*, of the principle of bene- 
volence. Far be it from me to deny but that such a principle may very 
frequently be an ingredient in the sum of motives, by which men are 
engaged in a proceeding of this nature. But whenever ruch a proceeding 
is engaged in from the sole influence of public spirit, uncombined with the 
least tincture of self-interest, or ill-will, it must be acknowledged to be a 
proceeding of the heroic kind. Now acts of heroism are, in the very essence 
of them, but rare : for if they were common, they would not lie acts of 
heroism. But prosecutions for crimes are very frequent, and yet, unless 
in very particular circumstances indeed, they are never otherwise than 
beneficial. 

1 Ch. xik LI>i»poiitioii] «v. a gee cli. x. [Motives] xxv. 
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that the secondary mischief of an act receives its greatest aggra- case of the 

.. wbratmo- 

vation. tives. 

XXX. The aggravation which the secondary mischief of an it does the 
act, in as far as it respects the future behaviour of the same more o)n. 

- ,1 , - .• • • J* • 1 1 siderablethe 

person, receives from the nature of a motive m an individual tendency of 
case, is as the tendency of the motive to produce, on the part of to^proSuoe 
the same person, acts of the like bad tendency with that of the ^ **' 
act in question. 

XXXI. The tendency of a motive to produce acts of the like —which is 
kind, on the part of any given person, is as the strenqth and strength and 
constancy of its influence on that person, as applied to the pro- ^°* ^^* 
duction of such eflects. 

XXXII. The tendency of a species of motive to give birth to General effi- 
acts of any kind, among persons in general, is as the strength,^}Lot 
constancy, and extensiveness^ of its influence, as applied to theSeailuwL^ 
production of such effects. 

XXXIII. Now the motives, whereof the influence is at once a mischiev- 
most powerful, most constant, and most extensive, are the mo- more so, 
tives of physical desire, the love of wealth, the love of ease, the fJom aseif-^ 
love of life, and the fear of pain : all of them self -regarding SSSwhen 
motives. The motive of displeasure, whatever it may be in point cMmotive?" 
of strength and extensiveness, is not near so constant in its in- 
fluence (the case of mere antipathy excepted) as any of the other 

three. A pernicious act, therefore, when committed through 
vengeance, or otherwise through displeasure, is not near so mis- 
chievous as the same pernicious act, when committed by force of 
any one of those other motives \ 

* Ch. iv. [Value]. ^ 

* It is for this reason that a threat, or other personal outrage, when com* . 
mitted on a stranger, in pursuance of a scheme of robbery, is productive of . 
more mischief in society, and accordingly is, perhaps, every where more 
severely punished, than an outrage of the same kind offered to an acquaint- 
ance, in prosecution of a scheme of vengeance. No man is always in a' 
rage. But, at all times, every man, more or less, loves money. Accord- 
ingly, although a man by his quarrelsomeness should for once have been 
engaged in a bad action, he may nevertheless remain a long while, or even 
his whole life-time, without engaging in another bad action of the same 
kind : for he may very well remain his whole life-time without engaging in 
80 violent a quarrel : nor at any rate will he quarrel with more than one, 
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-Roeyen XXXIV. As to the motive of religion, whatever it may 
inK from the sometimes prove to be in point of strength and constancy, it is 

motivo of ••> • i| (^v*. I*. 

reUgkm. not m point of extent so umversal, especially m its application 
to acts of a mischievous nature, as any of the three preceding 
motives. It may, however, be as universal in a particular state, 
or in a particular district of a particular state. It is liable 
indeed to be very irregular in its operations. It is apt, however, 
to be frequently as powerful as the motive of vengeance, or 
indeed any other motive whatsoever. It will sometimes even 
be more powerful than any other motive. It is, at any rate, 
much more constant^, A pernicious act, therefore, when com- 
mitted through the motive of religion, is more mischievous than 
when committed through the motive of ill-will. 
How the .. XXXV. Lastly, The secondary mischief, to wit, so much of it 
mischi^s as hath respect to the future behaviour of the same person, is 
by dispoBi- aggravated or lessened by the apparent depravity or beneficence 
of his disposition : and that in the proportion of such apparent 
depravity or beneficence. 
Connexion XXXVI. The consequences we have hitherto been speaking 
the succeed- of , are the natural consequences, of which the act, and the other 
^ '* articles we have been considering, are the causes : consequences 
that result from the behaviour of the individual, who is the 
offending agent, without the interference of political authority. 
We now come to speak of punishment: which, in the sense in 

or a few people at a time. But if a man, by his love of money, has once 
been engaged in a bad action, such as a scheme of robbery, he may at any 
time, by the influence of the same motive, be engaged in acts of the same 
degree of enormity. For take men throughout, if a man loves money to a 
certain degree to-day, it is probable that he will love it, at least in equal 
degree, to-morrow. And if a man is disposed to acquire it in that way, he 
will find inducement to rob, wheresoever and whensoever there are people 
to be robbed. 

^ If a man happen to take it into his head to assassinate with his own 
hands, or with the sword of justice, those whom he calls heretics, that is, 
people who think, or perhaps only speak, differently upon a subject which 
neither party understands, he will be as much inclined to do this at one 
time as at another. Fanaticism never sleeps : it is never glutted : it is 
never stopped by philanthropy ; for it makes a merit of trampling on phi 
lanthropy : it is never stopped by conscience; for it has pressed conscience 
into its service. Avarice, lust, and vengeance, have piety, benevolence, 
honour ; fanaticism has nothing to oppose it. 
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which it is here considered, is Annrtifidal consequence, annexed 
by political authority to an offensive act, in one instance ; in 
the view of putting a stop to the production of events similar 
to the obnoxious part of its natural consequences^ in other 
instances. 



CHAPTER XIII. 



CASES UNMEET FOB PUNISHMENT. 



§ I. General view 0/ cases unmeet for punishmerU. 

Theendoff> I. Tre general object which all laws have, or ought to have, 

augment in common, 18 to augment the total happiness of the community : 

/ and therefore, in the first place, to exclude, as far as may be, 

C^ every thing that tends to subtract from that happiness : in other 

words, to exclude mischief. 

But punish./ H. But all punishment is mischief : all punishment in itself 

meut IS an/y 

evil. I^s evil. Upon the principle of utility, if it ought at all to be 
I admitted, it ought only to be admitted in as far as it promises to. 
^exclude some greater evil \ 

What concerns ^ What f ollows, relative to the subject of punishment, ought regularly to 
seJe'Sf oSct be preceded by a distinct chapter on the ends of punishment. But having 
jopicsf^tiTc little to say on that particular branch of the subject, which has not been 
deSSid to"' said before, it seemed better, in a work, which will at any rate be but too 
another work, voluminous, to Omit this title, reserving it for another, hereafter to be pub- 
lished, intituled Tfie Theory of Punishment \ To the same work I must 
refer the analysis of the several possible modes of punishment, a particular 
and minute examination of the nature of each, and of its advantages and 
disadvantages, and various other disquisitions, which did not seem abso- 
lutely necessary to be inserted here. A very few words, however, concern- 
ing the ende of punishment, can scarcely be dispensed with. 
Concise Tiew of The immediate principal end of punishment is to control action. This 
punUhmml action is either that of the offender, or of others : that of the offender it 
controls by its influence, either on his will, in which case it is said to 
operate in the way of reformation; or on his physical power, in which case 

1 This is the work which, from the Author's papers, has since been published by Mr. 
Dumont in French, in company with The Theory qfReteard added to it, for the purpose of 
mutual illustration. It is in contemplation to publish them both in English, from the 
Author's manuscripts, with the benefit of any amendments that have been made by Mr. 
Dumont. iNoU to Edition of 1S2^} 
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^III. It is plain, therefore, that in the following cases punish- Therefor© 
lent ought not to be inflicted. beadmitted: 

1. Where it is groundless: where there is no mischief for iti- Where 

, groundless* 

^ to prevent ; the act not bang mischievous upon the whole. 

2. Where it must be inefficacious: where it cannot act so as 2; inefflca- 
J^to prevent the mischief. 

3. Where it is unproJUahle, or too expensive: where thes-Unproflt- 
chief it would produce would be greater than what it pre- 

;rented, 

4. Where it is needless : where the mischief may be prevented, 4. Or need- 
or cease of itself, without it : that is, at a cheaper rate. 

§ 2. Gases in which punishment is groundless. 

These are, 
IV. I. Where there has never been any mischief : where no 1. Where 
mischief has been produced to any body by the act in question, never been 
Of this number are those in which the act was such as might, on Siwf: m in 
some occasions, be mischievous or disagreeable, but the person ooni^^.^ 
whose interest it concerns gave his consent to the performance of 
it ^. This consent, provided it be free, and fairly obtained \ is 
the best proof that can be produced, that, to the person who 

it is said to operate by diacMemenJt : that of others it can influence no other- 
wise than by its influence over their wills ; in which case it is said to ope- 
rate in the way of example. A kind of collateral end, which it has a 
natural tendency to answer, is that of affording a pleasure or satisfaction 
to the party injured, where there is one, and, in general, to parties whose 
ill-will, whether on a self-regarding account, or on the account of sympathy 
or antipathy, has been excited by the offence. This purpose, as far as it 
can be answered gratis, is a beneficial one. But no punishment ought to 
be allotted merely to this purpose, because (setting aside its effects in the 
way of control) no such pleasure is ever produced by punishment as can 
be equivalent to the pain. The punishment, however, which is allotted to 
the other purpose, ought, as far as it can be done without expense, to be 
accommodated to this. Satisfaction thus administered to a party injured, 
in the shape of a dissocial pleasure \ may be styled a vindictive satisfaction 
or compensation : as a compensation, administered in the shape of a self- » 
regarding profit, or stock of pleasure, may be styled a lucrative one. See i 
B. I. tit. vi. [Compensation]. Example is the most important end of aU, I 
in proportion as the number of the persons under temptation to offend is to ^ 
one, 

* See B. I. tit. [Justifications]. 

1 Seeoh.z. [Motivet]. 
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2. Where 
the mischief 
waa out- 
weighed: as 
in precau- 
tion a^inst 
calamity, 
and the 
exercise of 
powers. 



8.— or will, 
for a cer- 
tainty be 
cured by 
compensa- 
tion. 



gives it, no mischief, at least no immediate mischief, upon the 
whole, is done. For no man can be so good a judge as the man 
himself, what it is gives him pleasure or displeasure. 

v. 2. Where the mischief was outweighed : although a mis- 
chief was produced by that act, yet the same act was necessary 
to the production of a benefit which was of greater value ^ than 
the mischief. This may be the case with any thing that is done 
in the way of precaution against instant calamity, as also with 
any thing that is done in the exercise of the several sorts of 
powers necessary to be established in every community, to wit, 
domestic, judicial, military, and supreme 2. 

VI. 3. Where there is a certainty of an adequate compensa- 
tion : and that in all cases where the offence can be committed. 
This supposes two things : i. That the offence is such as admits 
of an adequate compensation : 2. That such a compensation is 
sure to be forthcoming. Of these suppositions, the latter will be 
found to be a merely ideal one : a supposition that cannot, in 
the universality here given to it, be verified by fact. It cannot, 
therefore, in practice, be numbered amongst the grounds of 
absolute impunity. It may, however, be admitted as a ground 
for an abatement of that punishment, which other considerations, 
standing by themselves, would seem to dictate ^. 



§ 3. Cases in which punishment must be inefficacious. 
These are, 
1. Where VII. I. Where the penal provision is not established until 

the penal -^ ^ 

* See supra, ch. iv. [Value]. 

• See Book I. tit. [Justifications]. 

Hence the * This, f or example, seems to have been one ground, at least, of the 

the^offnic^of '^^ouT shown by perhaps all systems of laws, to such offenders as stand 

responsible upon a f ootlng of responsibility : shown, not directly indeed to the persons 

JfsfmSe'iMl?* themselves; but to such offences as none but responsible persons are likely 

cantUe frauds, to have the opportunity of engaging in. In particular, this seems to be 

the reason why embezzlement, in certain cases, has not commonly been 

punished upon the footing of theft : nor mercantile frauds upon that of 

common sharping \ 



1 Se« tit. [Simple mere. Defraudmem]. 
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after the act is done. Such are the cases, I. Of an ex-post-facto provision 
law ; where the legislator himself appoints not a punishment till late : as in, 
after the act is done. 2. Of a sentence beyond the law ; where/i?to lawT* 
the judge, of his own authority, appoints a punishment which the legd sen^ 
legislator had not appointed. ^^' 

VIII. 2. Where the penal provision, though established, is not 2, Or is 
conveyed to the notice of the person on whom it seems intended known : as 
that it should operate. Such is the case where the law hassufflcienSy 
omitted to employ any of the expedients which are necessary, to SSS?" 
make sure that every person whatsoever, who is within the reach 

of the law, be apprized of all the cases whatsoever, in which 
(being in the station of life he is in) he can be subjected to the 
penalties of the law \ 

IX. 3. Where the penal provision, though it were conveyed s. where the 

> i.- IJ J J^ 1' 'J.V. Ix will cannot 

to a man s notice, could produce no effect on him, with respect to be deterred 
the preventing him from engaging in any act of the sort in ques- act™ as in. 
tion. Such is the case, i. In extreme infancy; where a man [a] infancy, 
has not yet attained that state or disposition of mind in which 
the prospect of evils so distant as those which are held forth by 
the law, has the effect of influencinghis conduct. 2. In insanity ; lb] Insaniiy. 
where the person, if he has attained to that disposition, has since 
been deprived of it through the influence of some permanent 
though imseen cause. 3. In intoxication; where he has been [c] intoxi- 
deprived of it by the transient influence of a visible cause : such ^ 
as the use of wine, or opium, or other drugs, that act in this 
manner on the nervous system : which condition is indeed 
neither more nor less than a temporary insanity produced by 
an assignable cause ^. 

* See B. IT. Appendix, tit. .ill. [Ptomulgation]. 

* Notwithstandiiig what is here said, the cases of infancy and intoxication in infanqr and 
(as we shall see hereafter) cannot be looked upon in practice as affording SS?lSi hiSj 
sufficient grounds for absolute impunity. But this exception in point of be p^oj^ to 
practice is no objection to the propriety of the rule in point of theory. SS.* *'* * 
The ground of the exception is neither more nor less than the difficulty 

there is of ascertaining the matter of fact : viz. whether at the requisite 
point of time the party was actually in the state in question ; that is, 
whether a given case comes really under the rule. Suppose the matter of 
fact capable of being perfectly ascertained, without danger or mistake, the 



cation. 
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4. Or not X. 4. Where the penal provision (although, being conveyed 
dividual act to the party's notice, it inight very well prevent his engaging in 
u m, ' acts of the sort in question, provided he knew that it related to 
those acts) could not have this effect, with regard to the indi- 
vidual act he is about to engage in : to wit, because he knows 
not that it is of the number of those to which the penal pro- 

[a] Umnten- vision relates. This may happen, I. In the case of unintention- 

tionahty. . </ j. j. ' 

ality ; where he intends not to engage, and thereby knows not 
that he is about to engage, in the act in which eventually he is 

[b] Unoon- about to engage \ 2. In the case of unconsciousness ; where, 

although he may know that he is about to engage in the axst 
itself, yet, from not knowing all the material circumstances at- 
tending it, he knows not of the tendency it has to produce that 
mischief, in contemplation of which it has been made penal in 
[c]Missup- most instances. 3. In the case of mmuj^T^o^aZ; where, although 
^ * he may know of the tendency the act has to produce that 
degree of mischief, he supposes it, though mistakenly, to be 
attended with some circumstance, or set of circumstances, which, 
if it had been attended with, it would either not have been 
productive of that mischief, or have been productive of such a 
greater degree of good, as has determined the legislator in such a 
case not to make it penal ^. 
6. Or is acted XI. 5. Where, though the penal clause might exercise a full 
opjSwite 8u- and prevailing influence, were it to act alone, yet by the pre- 
penor force : ^j^Q^iy^^^ influence of some opposite cause upon the will, it must 
necessarily be ineffectual ; because the evil which he sets himself 
about to undergo, in the case of his not engaging in the act, is so 

impropriety of punishment would be as indubitable in these oases as in any 

other \ 
The reason for The reason that is commonly assigned for the establishing an exemption 
Ci^'h^^hreS from punishment in favour of infants, insane persons, and persons under 
SS *'u?'"*on iiitoxioation, is either false in fact, or confusedly expressed. The phrase is, 
a ^ns* ^^^ that the will of these persons concurs not with the act; that they have no 
footing. vicious will; or, that they have not the free use of their will. But suppose 

all this to be true? What is it to the purpose? Nothing: except in as 

far as it implies the reason given in the text. 
^ See ch. viii. [IntentionaUty]. 
* See ch. ix. [Consciousness]. 

1 See B. I. tit. iv. [Exemptions], and tit. vii. [Eztenuationa]. 
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great, that the evil denounced by the penal clause, in case of his 
engaging in it, cannot appear greater. This may happen, i. Inw Physical 
the case of 'physical danger ; where the evil is such as appears 
likely to be brought about by the unassisted powers of nature, 
2. In the case of a threatened mischief; where it is such as [b] Threat- 
appears likely to be brought about through the intentional and chief, 
conscious agency of man ^, 

XII. 6. Where (though the penal clause may exert a full and e— or the 
prevailing: influence over the will of the party) yet his physical gans cannot 

i , . f . ^ ,, , . J.' n i i_ • , follow its de- 

faculties (owing to the predominant influence of some physical termination: 

cause) are not in a condition to follow the determination of the 

will : insomuch that the act is absolutely involuntary. Such is Physical 

•^ ^ compulsion 

the case of physical compulsion or restraint, by whatever means or restraint. 
brought about ; where the man's hand, for instance, is pushed 
against some object which his will disposes him not to touch ; or 
tied down from touching some object which his will disposes him 
to touch. 

§4. Cases where punishment is unproJUable. 
These are, 

XIII. I. Where, on the one hand, the nature of the offence, on 1. Where, 
the other hand, that of the punishment, are, in the ordinary state of ca^'ui 
of things, such, that when compared together, the evil of the pSSshment* 
latter will turn out to be greater than that of the former. Juoe m^ore' 

XIV. Now the evil of the punishment divides itself into four ©ffen J?^ *^® 
branches, by which so many different sets of persons are affected, g^^^^^^. 
I. The evUof coercion ox restraint: or the pain which it gives a ci^ie by a 

■*■ , ° punishment 

man not to be able to do the act, whatever it be, which by the —its four 

'' branches — 

apprehension of the punishment he is deterred from doins. This viz. (a] Re- 

^•^ -^ ° straint. 

^ The influences of the moral and religious sanctions, or, in other words, why th« in- 
of the motives of love of repnicUion and religion, are other causes, the force SSniid ref 
of which may, upon particular occasions, come to be greater than that of lisious sane- 
any punishment which the legislator is Me, or at least which he will think mention'^ in 
proper, to apply. These, therefore, it wiU be proper for him to have his ^* ■■"• ^**'- 
eye upon. But the force of these influences is variable and different in 
different times and places: the force of the foregoing influences is constant 
and the same, at all times and every where. These, therefore, it can never 
be proper to look upon as safe grounds for establishing absolute impunity : 
owing (as in the above-mentioned cases of infancy and intoxication) to the 
impracticability of ascertaining the matter of fact. 
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b] Appro- is felt by those by whom the law is observed, 2. The evil of 
a'pj^ehension : or the pain which a man, who has exposed him- 
self to punishment, feels at the thoughts of undergoing it. This 
is felt by those by whom the law has been broken^ and who feel 

[c] Suffer- themselves in (tongrer of its being executed upon them. 3. The 

evil of sufferance ^ ; or the pain which a man feels, in virtue of 
the punishment itself, from the time when he begins to undergo 
it. This is felt by those by whom the law is broken, and upon 

[d] Doriva- whom it comes actually to be executed. 4. The pain of sym- 

pathy, and the other derivative evils resulting to the persons 
who are in conn,ection with the several classes of original suf- 
ferers just mentioned ^, Now of these four lots of evil, the first 
will be greater or less, according to the nature of the act from 
which the party is restrained : the second and third according to 
the nature of the punishment which stands annexed to that 
offence. 
(The evil of XV. On the other hand, as to the evil of the offence, this will 
^ing dif- also, of coursc, be greater or less, according to the nature of each 
coiSn'/to offence. The proportion between the one evil and the other will 
oft^of-'^ therefore be different in the case of each particular offence. The 
nothb^ cases, therefore, wherepunishment is unprofitable on this ground, 
Eerefr*^ can by no other means be discovered, than by an examination of 
each particular offence ; which is what will be the business of 
the body of the work. 
2.-orinthe XVI. 2. Where, although in the ordinary stale of things, the 
case in evil resulting from the punishment is not greaterthan the benefit 
reaaon Sr* ^ which is likely to result from the force with which it operates, 
during the same space of time, towards the excluding the evil of 
the offences, yet it may have been rendered so by the influence of 
some occasional circumstances. In the number of these circum- 
[a] The stances may be, I. The multitude of delinquents at a particular 
delinquents, juncture ; being such as would increase, beyond the ordinary 
measure, the quardum of the second and third lots, and thereby 
also of a part of the fourth lot, in the evil of the punishment. 

* See ch. v. [Pleasures and Pains]. 

* See ch. zii. [Consequenoes] vr. 
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2. The extraordinary value of the services of some one delin- [b]The 

'' , value of a 

quent ; in the case where the effect of the punishment would delinquent's 

, , service. 

be to deprive the community of the benefit of those services. 

3. The displeasure of the people ; that is, of an indefinite number [c] The 
of the members of the same community, in cases where (owing to of tiie 
the influence of some occasional incident) they happen to con- 
ceive, that the offence or the offender ought not to be punishedat 

all, or at least ought not to be punished in the way in question. 

4. The displeasure of /oreisrnjJOti^cr*; that is, of the governing [d] The 
body, or a considerable number of the members of some foreign iAto^^ 
community or communities, with which the community in ques- ^"^^^ 
tion is connected. 

§ 5. Cases where punishment is needless. 
These are, 
XVII. I. Where the purpose of putting an end to the practice J; ''^?'^. , 
may be attained as effectually at a cheaper rate: by instruction, is to be 
for instance, as well as by terror : by informing the under- a cheaper 
standing, as well as by exercising an immediate influence on the 
will. This seems to be the case with respect to all those offences By instruo 
which consist in the disseminating pernicious principles in mat- 
ters of diUy ; of whatever kind the duty be ; whether political, 
or moral, or religious. And this, whether such principles be 
disseminated ur^der^ or even mthoiU, a sincere persuasion of 
their being beneficial. I say, even without : for though in such 
a case it is not instruction that can prevent the writer from 
endeavouring to inculcate his principles, yet it may the readers 
from adopting them : without which, his endeavouring to incul- 
cate them will do no harm. In such a case, the sovereign will 
commonly have little need to take an active part : if it be the 
interest of one individual to inculcate principles that are per- 
nicious, it will as surely be the interest of other individuals to 
expose them. But if the sovereign must needs take a part in 
the controversy, the pen is the proper weapon to combat error 
with, not the sword. 
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CHAPTER XIV. 

OF THE PROPORTION BETWEEN PUNISHMENTS AND OFFENCES. 

B«cBpita]a- (l* We have seen that the general object of all laws is to pre- 
vent mischief ; that is to say, when it is worth while; but that, 
where there are no other means of doing this than punishment, 
there are four cases in which it is not worth while. 
Four<MBcte II. When it is worth while, there are four subordinate designs 
ment. or objects, which, in the course of his endeavours to compass, as 
far as may be, that one general object, a legislator, whose views 
are governed by the principle of utility, comes naturally to pro- 
pose to himself, 
ist Object— III. I. His first, most extensive, and most eligible object, is 
all offences, to prevent, in as far as it is possible, and worth while, all sorts 
of ofiEences whatsoever ^ : in other words, so to manage, that no 
ofiEence whatsoever may be committed. 
2d Object— IV. 2. But if a man must needs commit an offence of some 
the wont kind or other, the next object is to induce him to commit an 
ofiEence less mischievous, rather than one mare mischievous : in 
other words, to choose always the least mischievous, of two 
offences that will either of them suit his purpose. 
8d Object- V. 3. When a man has resolved upon a particular offence, the 
dow??he next object is to dispose him to do no more mischief than is 
necessary to his purpose : in other words, to do as Uttle mischief 
as is consistent with the benefit he has in view. 
4th Object- VI. 4. The last object is, whatever the mischief be, which it 
least * ^ is proposed to prevent, to prevent it at as cheap a rate as 
expawe. possible. 

Rules of VII. Subservient to these four objects, or purposes, must be 

proportion 

^ By offences I mean, at present, acts which appear to him to have a 
tendency to produce mischief. 
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the rules or canons by which the proportion of punishments ^ to between 
oSences is to be governed. ments and 

VIII. Rule I. I. The first object, it has been seen, is to ^aiei. 
prevent, in as far as it is worth while, all sorts of ofiences ; Sj^fp^gt of 
therefore, theoflfence. 

The value of the punishment must not be less in any case than 
what is sufficient to outweigh that of the profit ^ of the offence ^. 

If it be, the ofiEence (unless some other considerations, 
independent of the punishment, should intervene and operate 
eflScaciously in the character of tutelary motives*) will be 
sure to be conmiitted notwithstanding^: the whole lot of 

* The same rules (it is to be observed) may be applied, with Uttl© varia- '''**•»"»« "'* 
tion, to rewards as weU as punishment : in short, to motives in general, mcSuv^ iS^° 
which, according as they are of the pleasurable or painful kind, are of the «a»crai. 
nature of reward or punishment : and, according as the act they ar^ applied 

to produce is of the positive or negative kind, are styled impelling or re- 
straining. See ch. x. [Motives] xliii. 

' By the profit of an offence, is to be understood, not merely the pecu- Profit may be 
niary profit, but the pleasure or advantage, of whatever kind it be, which kL^^aS wdu as 
a man reaps, or expects to reap, from the gratification of the desire which pecuniary, 
prompted him to engage in the offence \ 

It is the profit (that is, the expectation of the profit) of the offence that impropriety of 
constitutes the impelling motive, or, where there are several, the sum of JhepSSJEiieSt 
the impelling motives, by which a man is prompted to engage in the offence. c}?ie^Hh*the 
It is the punishment, that is, the expectation of the punishment, that con* temptation. 
stitutes the restraining motive, which, either by itself, or in conjunction 
with others, is to act upon him in a contrary direction, so as to induce him 
to abstain from engaging in the offence. Accidental circumstances apii;, 
the strength of the temptation is as the force of the seducing, that is, of 
the impelling motive or motives. To say then, as authors of great merit 
and great name have said, that the punishment ought not to increase with 
the strength of the temptation, is as much as to say in mechanics, that the 
moving force or momentum of the potoer need not increase in proportion to 
the momentum of the burthen. 

' Beccaria, del diletti, § 6. id. trad. par. Morellet, § 23. 

* See ch. xi. [Dispositions] xxix. 

' It is a well-known adage, though it is to be hoped not a true one, that 
every man has his price. It is commonly meant of a man's virtue. This 
sajdng, though in a very different sense, was strictly verified by some of 
the Ac^lo-Saxon laws : by which a fixed price was set, not upon a mui's 
virtue indeed, but upon his life : that of the sovereign himself among the 
rest. For 200 shillings you might have killed a peasant : for six times as 
much, a nobleman: for six-and- thirty times as much you might have killed 
the king*. A king in those days was worth exactly 7,200 shillings. If 
then the heir to the throne, for example, grew weary of waiting for it, he 
had a secure and legal way of gratifying his impatience : he had but to kill • 

1 See ch. x. [Motives] $ 1. 

> WUkina* Leg. Anglo-Sax. p. 71, 72. See Hume, Vol I. App. I. p. a 19. 

N2 
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punishment will be thrown away : it will be altogether ineffi- 

cacwus^J 
The pio- IX. The above rule has been often objected to, on account of 

taking the its seeming harshness : but this can only have happened for want 

■trangth of .... '^ _ - , rtn f P 1 

the tempta- of its being properly understood. The strength of the tempta- 
groirnd of tion, ccBteris paribus, is as the profit of the offence : the quantum 
no objection of the punishment must rise with the profit of the offence : 
ccBteris paribus, it must therefore rise with the strength of the 
temptation. This there is no disputing. True it is, that the 
stronger the temptation, the less conclusive is the indication 
which the act of delinquency affords of the depravity of the 
offender's disposition^. So far then as the absence of any 
aggravation, arising fromextraordinarydepravity of disposition, 
may operate, or at the utmost, so far as the presence of a ground 
of extenuation, resulting from the innocence orbeneficenceof the 
offender'sdisposition, canoperate, the strength of the temptation 
may operate in abatement of the demand for punishment. But 
it can never operate so far as to indicate the propriety of making 
the punishment ineffectual, which it is sure to be when brought 
below the level of the apparent profit of the offence. 

The partial benevolence which should prevail for the re- 
duction of it below this level, would counteract as well those 
purposes which such a motive would actually have in view, as 
those more extensive purposes which benevolence ought to have 
in view : it would be cruelty not only to the public, but to the 

the king with one hand, and pay himself with the other, and all wae right 
An earl Godwin, or a duke Streon, could have bought the lives of a whole 
dynasty. It is plain, that if ever a king in those days died in his bed, he 
must have had something else, besides this law, to thank for it. This being 
the production of a remote and barbarous age, the absurdity of it is pre- 
sently recognised : but, upon examination, it would be found, that the 
freshest laws of the most civiUsed nations are continually falling into the 
same errors This, in short, is the case wheresoever the punishment is 
fixed while the profit of delinquency is indefinite : or, to speak more pre- 
cisely, where the punishment is limited to such a mark, that the profit of 
delinquency may reach beyond it. 

^ See ch. xiii. [Cases unmeet], § i. 

* See eh. xi. [Dispositions], :dii. 

1 See in particular the EngUth Statute laun throughout, Bonaparte's Penal Code, and 
the recently enacted or not enacted SpanUh Penal Code.— ^o<«6y the Author, Jtdp i&j. 
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very persons in whose behalf it pleads : in its effects, I mean, 
however opposite in its intention. Cruelty to the public, that is 
cruelty to the innocent, by suffering them, for want of an ade- 
quate protection, to lie exposed to the mischief of the offence : 
cruelty even to the offender himself, by punishing him to no 
purpose, and without the chance of compassing that beneficial 
end, by which alone the introduction of the evil of punishment 
is to be justified. 

X. L^ule 2. But whether a given offence shall be prevented Buie 2. 
in a given degree by a given quantity of punishment, is never more against 
any thing better than a chance ; for the purchasing of which, S^S^than 
whatever punishment is employed, is so much expended in*"™ ^^^ 
advance. However, for the sake of giving it the better chance 
of outweighing the profit of the offence, 

The greater the mischief of the offence^ the greater is the ex- 
j)ense, which it may be worth while to be at, ith the way of 



XI. Rule 3. The next object is, to induce a man to choose Bnie s. 
always the least mischievous of two offences ; therefore iea8t1)f two 

Where two offences come in competitiony the punishmerUfor <A€ Sopr^rrecU 
greater offence must be sufficient to induce a man to prefer the 
less^. 

XII. Rule 4. When a man has resolved upon a particular Buie 4. 
offence, the next object is, to induce him to do no more mischief e^hparScie 
than what is necessary for his purpose : therefore miachief. 

The punishment sJiould be adjusted in such manner to each 
particular offence, that for every part of the mischief there may 
be a motive to restrain the offender from giving birth to it *. 

* For example, if it can ever be worth while to be at the expense of so Example.— 
horrible a punishment as that of burning alive, it will be more so in the ind^bhigT 
view of preventing such a crime as that of murder or incendiarism, than in 
the view of preventing the uttering of a piece of bad money. See B. I. tit. 
[Defraudment touching the Coin] and [Incendiarism]. 

' Espr. des Loix, L. vi. c. 16. 

' If any one have any doubt of this, let him conceive the offence to be Example.— 
divided into as many separate oflfences as there are distinguishable parcels Sd ISSey'"* 
of mischief that result from it. Let it consist, for example, in a man's stolen, 
giving you ten blows, or stealing from you ten shillings. If then, for giving 
you ten blows, he is punished no more than for giving you five, the giving 
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finies. Xin. Rule 5. The last object is, whatever mischief is 
nodegr^ guarded against, to guard against it at as cheap a rate as 
l^^f^ possible: therefore 

'®**^ The 'punishment ought in no case to he more than what is 

necessary to bring it into conformity with the rules here given, 

Eaie«^ XIY. Rule 6. It is further to be observed, that owing to the 

circam- different manners and degrees in which persons under different 

infloBiiciiig circumstances are affected by the same exciting cause, a punish- 

•en« ty. ment which is the same in name will not always either really 

produce, or even so much as appear to others to produce, in two 

different persons the same degree of pain : therefore 

That the quantity actually inflicted on each individual offender 
may correspond to the quantity intended for similar offenders in 
general, the several circumstan^ influencing sensibility ought 
always to be taken into account M 
OttmiMwativo XV. Of the above rules of proportion, the four first, we may 
aiwve rui^ perceive, serve to mark out the limits on the side of diminution ; 
the limits behw which a punishment ought not to be dimi- 
nished : the fifth, the limits on the side of increase ; the limits 
above which it ought not to be increased. The five first are 
calculated to serve as guides to the legislator : the sixth is cal- 
culated, in some measure, indeed, for the same purpose ; but 
principally for guiding the judge in his endeavours to conform, 
on both sides, to the intentions of the legislator. 
Into the XVI. Let US look back a little. The first rule, in order to 
thet«i?u«ofarender it more conveniently applicable to practice, may need 
must i)?*° ' perhaps to be a little more particularly unfolded. It is to be 

you five of these ten blows is an offence for which there is no punishment 
at all : which being understood, as often as a man gives you five blows, he 
will be sure to give you five more, since he may have the pleasure of giving 
you these five for nothing. In like manner, if for stealing from you ten 
shillings, he is punished no more than for stealing five, the stealing of the 
remaining five of those ten shillings is an offence for which there is no 
punishment at all. This rule is violated in almost every page of every body 
of laws I have ever seen. 

The profit, it is to be observed, though frequently, is not constantly, pro> 
portioned to the mischief : for example, where a thief, along with the thmgs 
he covets, steals others which are of no use to him. This may happen 
through wantonness, indolence, precipitation, &c. &o. 

* See ch. vi. [Sensibility]. 
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observed, then, that for the sake of accuracy, it was necessary, taken its 
instead of the word quantity to make use of the less perspicuous point oT^ *" 
term value. For the word quantity will not properly include and " ^ 
the circumstances either of certainty or proximity : circum*.^"**™ ^* 
stances which, in estimating the value of a lot of pain or plea- ^ 
sure, must always be taken into the account ^. Now, on the one 
hand, a lot of punishment is a lot of pain ; on the other hand, 
the profit of an offence is a lot of pleasure, or what is equivalent 
to it. But the profit of the offence is commonly mora certain 
than the punishment, or, what comes to the same thing, appears 
so at least to the offender. It is at any rate commonly more 
immediate. It follows, therefore, that, in order to maintain its 
superiority over the profit of the offence, the punishment must 
have its value made up in some other way, in proportion to that 
whereby it falls short in the two points of certainty and prox- 
imity. Now there is no other way in which it can receive any 
addition to its value, but by receiving an addition in point of 
magnitude. Wherever then the value of the punishment falls 
short, either in point of certainty, or of proximity, of that of 
the profit of the offence, it must receive a proportionable 
addition in point of magnitude ^. 

XVII. Yet farther. To make sure of giving the value of the Also, into 
p^pishment the superiority over that of the offence, it may be of the, 
necessary, in some cases, to take into the account the profit not and proAt of 
only of the individual offence to which the punishment is to be the mischief 
annexed, but also of such other offences of the same sort as the Stker "^^^ ^^ 
offender is likely to have already committed without detection, the same**' 
This random mode of calculation, severe as it is, it will be im- **'^'* 
possible to avoid having recourse to, in certain cases : in such, to 
wit, in which the profit is pecuniary, the chance of detection 
very small, and the obnoxious act of such a nature as indicates 
a habit : for example, in the case of frauds against the coin. If 
it be not recurred to, the practice of committing the offence will 
be sure to be, upon thebalance of the account, a gainful practice. , 

1 See ch. iv. [Value]. 

* It is for this reason, for example, that simple compensation is never 
looked upon as sufl&cient punishment for theft or robbery. 



For acts 
indicative of 
a habit 
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habit. 
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That being the case, the legislator will be absolutely sure of 

not being able to suppress it, and the whole punishment that 

is bestowed upon it will be thrown away. In a word (to keep 

to the same expressions we set out with) that whole quantity 

of punishment will be inefficacious. 

Euie7. XVIII. Rule 7. These things being considered, the three 

wrSinfy following rules may be laid down by way of supplement and 

made up in explanation to Rule i. 

magnitude, y^ enable the value of the punishment to outweigh that of the 

profit of the offence, it must he increased, in point of magnitude, 

. in proportion as it falls short in point of certainty. 

Rule 8. XIX. Rule 8. Punishment must be further increased in point 

^^t^^,of magnitude, in proportion as it falls short in point of proximity. 

Rule 9. I XX. Rule 9. Where the act is conclusively indicative of a 

habit, such an increase must be given to the punishment as may 

enable it to oiuweigh the profit rwt ordy of the individual offence, 

but of such other like offences as are likely to have been committed 

J with impunity by the same offender. 

The remain- XXI. There may be a few other circumstances or considera- 

ofless^'^^tions which may influence, in some small degree, the demand 

importance. ^^^ punishment : but as the propriety of these is either not so 

demonstrable, or not so constant, or the application of them not 

so determinate, as that of the foregoing, it may be doubted 

whether they be worth putting on a level with the others. 

Rule 10. XXII. Rule 10. When a punishmerd, which in point of 

Forthesake ,. . . , 7 « , , , . , . 

of quality, quality ts particularly well calculated to answer Us intention, 

increase in ..,7 . .. ., 

quantity, cannot exist m less than a certain quantity, it may sometimes be 
of use, for the sake of employing it, to stretch a little beyond that 
quantity which, on other accounts, would be strictly necessary. 
Rule 11. XXIII. Rule II. In particular, this may sometimes be the case, 
for amoral^ where the punishment proposed is of such a nature as to be par- 
ticularly well calculated to answer the purpose of a moral lesson \ 
A puntehmntt ^ A punishment may be said to be calculated to answer the purpose of a 
of moraii^n[ moral lesson,when,by rcasou of the ignominy it stamps upon the onence, it 
what. i s calculated to inspire the public with sentiments of aversion towards those 

pernicious habits and dispositions with which the offence appears to be 
connected ; and thereby to inculcate the opposite beneficial habits and 
dispositions. 
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XXIV. Rule 12. The tendency of the above considerations is ^^Ruieii 
to dictate an augmentation in the punishment : the following oireum- 
lule operates in the way of diminution. There are certain cases which may 
(it has been seen ^) in which, by the influence of accidental cir- punishment 
cumstances, punishment may be rendered unprofitable in the able, 
whole : in the same cases it may chance to be rendered unpro- 
fitable as to a part only. Accordingly, 

In adjusting the quantum of jmnishment, the circumstancesi 
by which all punishment may be rendered unproJUable, ought to 
be attended to. 

XXV. Rule 13. It is to be observed, that the more various Euie is. 
and minute any set of provisions are, the greater the chance is pHcity'i 
that any given article in them will not be borne in mind : with- Sapfopor- 
out which, no benefit can ensue from it. Distinctions, which are n^iecte^. 
more complex than what the conceptions of those whose conduct 

it is designed to influence can take in, will even be worse than 
useless. The whole system will present a confused appearance : 
and thus the efiect, not only of the proportions estabUshed by 
the articles in question, but of whatever is connected with them, 
will be destroyed 2. To draw a precise line of direction in such 
case seems impossible. However, by way of memento, it may 
be of some use to subjoin the following rule. 

Among provisions designed to ^perfect the proportion between 
punishments and offences, if any occur y which, by their own par- 
ticular good effects, would not make up for the harm they would 
do by adding to the intricacy of the Code, they should be omitted^. 

It is this, for example, if any thing, that must justify the application of Example.* 
so severe a punishment as the infamy of a public exhibition, hereinafter JS^^iSurfS. 
proposed, for him who lifts up his hand against a woman, or against his 
father. See B. I. tit. [Simp, corporal injuries]. 

It is partly on this principle, I suppose, that military legislators have Example.— 



justified to themselves the inflicting death on the soldier who lifts up his Jj^™*^**^ 
hand against his superior officer. 
^ See ch. xiii. [Cases unmeet], § 4. 

• See B. n. tit. [Purposes], Append, tit. [Composition]. 

* Notwithstanding tnis rule, my fear is, that in the ensuing model, I Proportionality 
may be thought to have carried my endeavours at proportionality too far. SS^pJeMn" 
Hitherto scarce any attention has been paid to it. Montesquieu seems to work-why. 
have been almost the first who has had the least idea of any such thing. . 

In such a matter, therefore, excess seemed more eligible than defect. The 
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Anrfitay XXVI. It may be remembered, that the political sanction, 
^r^aU, being that to which the sort of punishment belongs, which in 
religious this chapter is all along in view, is but one of four sanctions, 
here allowed which may all of them contribute their share towards producing 
the same effects. It maybe expected, therefore, that in adjusting 
the quantity of political pimishment, allowance should be made 
for the assistance it may meet with from those other controlling 
powers. True it is, that from each of these several sources a very 
powerful assistance may sometimes be derived. But the case is, 
that (setting aside the moral sanction, in the case where the force 
of it is expressly adopted into and modified by the political ^) the 
force of those other powers is never determinate enough to be 
depended upon. It can never be reduced, like political punish- 
ment, into exact lots, nor meted out in number, quantity, and 
value. The legislator is therefore obliged to provide the full 
complement of punishment, as if he were sure of not receiving 
any assistance whatever from any of those quarters. If he does, 
so much the better : but lest he should not, it is necessary he 
should, at all events, make that provision which depends upon 
himself. 
Recapituia- XXVII. It may be of use, in this place, to recapitulate the 
several circumstances, which, in establishing the proportion be- 
twixt punishments and offences, are to be attended to. These 
seem to be as follows : 
I. On the fart of the offence : 

1. The profit of the offence ; 

2. The mischief of the offence ; 

3. The profit andmischief of other greater or lesseroffences, 

of different sorts, which the offendermay have to choose 
out of ; 

4. The profit and mischief of other offences, of the same 

sort, which the same offender may probably have been 
guilty of already. 

difficulty is to invent : that done, if any thing seems superfluous, it is easy 
to retrench. 

^ See B. I. tit. [Punishments]. 
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II. Onthepartofthejmnishment: 

5. The magnitude of the punishment : composed of its 

intensity and duration ; 

6. The deficiency of the punishment in point of certainty ; 

7. The deficiency of the punishment in point of proximity ; 

8. The quality of the punishment ; 

9. The accidental advantage in point of quality of a punish* 

ment, not strictly needed in point of quantity ; 

10. The use of a punishment of a particular quality, in the 

character of a moral lesson. 

III. On the part of the offender : 

11. The responsibility of the class of persons in a way to 

oSend ; 

12. The sensibility of each particular offender ; 

13. The particular merits or useful qualities of any parti- 

cular offender, in case of a punishment which might 
deprive the community of the benefit of them ; 

14. The multitude of ofienders on any particular occasion. 

IV. On the part of the public, at any particular conjuncture : 

15. The inclinations of the people, for or against any quantity 

or mode of punishment ; 

16. The inclinations of foreign powers. 

V. On the part of the law : that is, of the public for a con- 

tinuance : 

17. The necessity of making small sacrifices, in point of 

proportionality, for the sake of simplicity. 
XXVIII. There are some, perhaps, who, at first sight, may The nicety 
look upon the nicety employed in the adjustment of such rules, observed 
as so much labour lost : for gross ignorance, they will say, never SJm t!fe ^ 
troubles itself about laws, and passion does not calculate. But fnutSftyf 
the evil of ignorance admits of cure ^ : and as to the proposi- 
tion that passion does not calculate, this, like most of these very 
general and oracular propositions, is not true. When matters 
of such importance as pain and pleasure are at stake, and these 
in the highest degree (the only matters, in short, that can be of 

^ See Append, tit. [Promulgation]. 
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importance) who is there that does not calculate ? Men calcu- 
late, some with less exactness, indeed, some with more : bnt all 
men calculate. I would not say, that even a madman does not 
calculate \ Passion calculates, more or less, in every man : in 
difierent men, according to the warmth or coolness of their dis- 
positions : accordingtothefimmess or irritability of their minds : 
according to the nature of the motives by which they are acted 
upon. Happily, of all passions, that is the most given to calcu- 
lation, from the excesses of which, by reason of its strength, 
constancy, and universality, society has most to apprehend^ : 
I mean that which corresponds to the motive of pecuniary 
interest : so that these niceties, if such they are to be called, 
have the best chance of being efficacious, where efficacy is of 
the most importance. 

^ There are few madmen but what are obeenred to be afraid of the strait 
waistcoat. 
* See ch. xii. [Consequences], zzxiii.^ 



CHAPTER XV. 

OF THE PROPERTIES TO BE GIVEN TO A LOT OP PUNISHMENT. 

I. It has been shown what the rules are, which ought to be Properties 
observed in adjusting the proportion between the punishment ^emed by 
and the offence. The properties to be given to a lot of punish- p"*^^'''*®'^ 
ment, in every instance, will of course be such as it stands in 

need of, in order to be capable of being applied, in conformity to 
those rules : the qucUity will be regulated by the quantity. 

II. The first of those rules, we may remember, was, that the Property i. 
quantity of punishment must not be less, in any case, than what *™ ^^' 
is sufficient to outweigh the profit of the offence : since, as often 

as it is less, the whole lot (unless by accident the deficiency should 
be supplied from some of the other sanctions) is thrown away : it 
is inefficacious. The fifth was, that the punishment ought in no 
case to be more than what is required by the several other rules : 
since, if it be, all that is above that quantity is needless. The 
fourth was, that the punishment should be adjusted in such 
manner to each individual offence, that every part of the mischief 
of that offence may have a penalty (that is, a tutelary motive) to 
encounter it : otherwise, with respect to so much of the offence 
as has not a penalty to correspond to it, it is as if there were no 
punishment in the case. Now to none of those rules can a lot of 
punishment be conformable, unless, for every variation in point 
of quantity, in the mischief of the species of offence to which it 
is annexed, such lot of punishment admits of a correspondent 
variation. To prove this, let the profit of the offence admit of 
a multitude of degrees. Suppose it, then, at any one of these 
degrees : if the punishment be less than what is suitable to that 
degree, it will be inefficacious ; it will be so much thrown away : 
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if it be more, as far as the difference extends, it will be needless ; 
it will therefore be thrown away also in that case. 

The first property, therefore, that ought to be given to a lot 
of punishment, is that of being variable in point of quantity, 
in conformity to every variation which can take place in either 
the profit or mischief of the offence. This property might, 
perhaps, be termed, in a single word, variability. 
|«>pe«^ 2. III. A secondproperty,intimately connected with the former, 
may be styled equability. It will avail but little, that a mode of 
punishment (proper in all other respects) has been established 
by the legislator ; and that capable of being screwed up or let 
down to any degree that can be required ; if, after all, whatever 
degree of it be pitched upon, that same degree shall be liable, 
according to circumstances, to produce a very heavy degree of 
pain, or a very slight one, or even none at all. In this case, as 
in the former, if circumstances happen one way, there will be 
a great deal of pain produced which will be needless : if the 
other way, there will be no pain at all applied, or none that will 
be efficacums. A punishment, when liable to this irregularity, 
may be styled an unequable one : when free from it, an equable 
one. The quantity of pain produced by the punishment will, it 
is true, depend in a considerable degree upon circumstances 
distinct from the nature of the punishment itself : upon the 
condition which the offender is in, with respect to the circum- 
stances by which a man's sensibility is liable to be influenced. 
But the influence of these very circumstances will in many cases 
be reciprocally influenced by the nature of the punishment : in 
other words, the pain which is produced by any mode of punish- 
ment, will be the joint effect of the punishment which is applied 
to him, and the circumstances in which he is exposed to it. Now 
there are some punishments, of which the effect may be liable to 
undergo a greater alteration by the influence of such foreign 
circumstances, than the effect of other punishments is liable to 
undergo. So far, then, as this is the- case, equability or un- 
equability may be regarded as properties belonging to the 
punishment itself. 



XV.] a Lot of PunisAment. 191 

IV. An example of a mode of punishment which is apt to be Punish- . ^ 

,,.,-^-, .- ■^, .t 1 ,, ments which 

unequable, is that of banishmenty when the locus a quo (or place are apt to 
the party is banished from) is some determinate place appointed in this 
by the law, which perhaps the offender cares not whether he 
ever see or no. This is also the case with pecuniary, or quasi- 
pecuniary punishment, when it respects some particular species 
of property, which the offender may have been possessed of, or 
not, as it may happen. All these pimishments may be split 
down into parcels, and measured out with the utmost nicety : 
being divisible by time, at least, if by nothing else. They are 
not, therefore, any of them defective in point of variability : 
and yet, in many cases, this defect in point of equability may 
make them as unfit for use as if they were \ 

V. The third rule of proportion was, that where two offences Property s. 
come in competition, the punishment for the greater offence sun^uty to 
must be sufficient to induce a man to prefer the less. Now, to pun^ 
be sufficient for this purpose, it must be evidently and uniformly ™*"*^ 
greater : greater, not in the eyes of some men only, but of all 

men who are liable to be in a situation to take their choice 
between the two offences ; that is, in effect, of all mankind. In 
other words, the two punishments must be perfectly commen- 
surable. Hence arises a third property, which may be termed 
comtnensurability : to wit, with reference to other punishments ^, 

VI. But punishments of different kinds are in very few in- How two 
stances uniformly greater one than another ; especially when p^^ishment 
the lowest degrees of that which is ordinarily the greater, are^^^j^d 

^ By the English law, there are several offenoes whioh are punished by a 
total forfeiture of moveables, not extending to immoveables. This is the 
case with suicide, and with certain species 01 theft and homicide. In some 
cases, this is the principal punishment: in others, even the only one. The 
consequence is, that if a man's fortune happens to consist in moveables, he 
is ruined ; if in immoveables, he suffers nothing. 

■ See View of ihe Hard-Labour BiU, Lond. 1778, p. 100. 

For the idea of this property, I must acknowledge myself indebted to an 
anonymous letter in me St. James's Chronicle, of the 27th of September, 
1 777 ; the author of which is totally unknown to me. If any one should 
be disposed to think lightly of the instruction, on account of the channel 
by which it was first communicated, let him tell me where I can find an 
idea more ingenious or originaL 
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coSn- compared with the highest degrees of that which is ordinarily 
surabie. the less : in other words, punishments of different kinds are in 
few instances uniformly commensurable. The only certain and 
universal means of making two lots of punishment perfectly 
commensurable, is by making the lesser an ingredient in the 
composition of the greater. This may be done in either of two 
ways. I. By adding to the lesser punishment another quantity 
of punishment of the same kind. 2. By adding to it another 
quantity of a different kind. The latter mode is not less certain 
than the former : for though one cannot always be absolutely 
sure, that to the same person a given punishment will appear 
greater than another given punishment ; yet one may be always 
absolutely sure, that any given punishment, so as it does but 
come into contemplation, will appear greater than none at all. 
SSSacSr^ VII. Again : Punishment cannot act any farther Aan in as 
utioftineas. f^r as the idea of it, and of its connection with the offence, is 
present in the mind. The idea of it, if not present, cannot act 
at all ; and then the punishment itself must be inefficac/mia. 
Now, to be present, it must be remembered, and to be remem- 
bered it must have been learnt. But of all punishments that 
canbe imagined, there are noneof which the connection with the 
offence is either so easily learnt, or so efficaciously remembered, 
as those of which the idea is already in part associated with 
some part of the idea of the offence : which is the case when the 
one and the other have some circumstance that belongs to them 
in conmion. When this is the case with a punishment' and an 
offence, the punishment is said to bear an analogy to, or to be 
characteristic of, the offence \ Characteristiccdnesa is, therefore, 
a fourth property, which on this account ought to be given, 
whenever it can conveniently be given, to a lot of punishment. 
The mode of VIII. It is obvious, that the effect of this contrivance will be 

pumihment i . , i mx^ i mi i. 

the most the greater, as the analogy is the closer. The analogy will be 

emmently , °, ' . ,« , . • i • t^ • • 

character- the closer, the more matertal ^ that circumstance is, which is m 

* See Montesq. Esp. dea Loix, L. xii. ch. iv. He seems to have the 
property of characteristicalness in view ; but that the idea he had of it was 
very in(U8tinct,appear8 from the extravagant advantages he attributes to it. 

* See ch. vii. [Actions], iii. 
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common. Now the most material circumfitance that can belong iitio, \m that 
to an ofienceand apunishment in common, is the hurt or damage tum. 
which they produce. The closest analogy^ therefore, that can 
subsist between an offence and the punishment annexed to it, is 
that which subsists between them when the hurt or damage they 
produce is of the same nature : in other words, that which is 
constituted by the circumstance of identity in point of damage^. 
Accordingly, the mode of punishment, which of all others bears 
the closest analogy to the offence, is that which in the proper 
and exact sense of the word is termed retaliation. Retaliation, 
therefore, in the few cases in which it is practicable, and not too 
expensive, will have one great advantage over every other mode 
of punishment. 

IX. Again : It is the idea only of the punishment (or, in Properly 5. 
other words, the a^pparefinJt punishment) that really acts upon the piui^y. 
mind ; the punishment itself (the real punishment) acts not any 
farther than as giving rise to that idea. It is the apparent 
punishment, therefore, that does all the service, I mean in the 
way of example, which is the principal object ^. It is the real 
punishment that does all the mischief ^. Now the ordinary and 
obvious way of increasingthemagnitudeof the apparent punish- 
ment, is by increasing the magnitude of the real. The apparent 
magnitude, however, may to a certain degree be increased by 
other less expensive means : whenever, therefore, at the same 
time that these less expensive means would have answered that 
purpose, an additional real punishment is employed, this addi- 
tional real punishment is needless. As to these less expensive 
means, they consist, i. In the choice of a particular mode of 
punishment, a punishment of a particular quality, indepen- 
dent of the quantity \ 2. In a particular set of solemnities 
distinct from the punishment itself, and accompanying the 
execution of it ^ 

^ Besides thi8,there are a variety of other ways in which the punishment 
may bear an analogy to the offence. This will be seen by lookmg over the 
table of pimishments. 

* See ch. xiii. [Gases mmieet], § i, 2. note. * lb. § 4. par. iii. 

« See B. I. tit. [Punishments]. * See B. II. tit. [Execution]. 
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The mort X. A mode of punishment, according as the appearance of it 
wiij of bears a greater proportion to the reality, may be said to be the 
punishment more exemplary. Now as to what concerns the choice of the 
by^£m7(? punishment itself, there is not any means by which a given 
^^' quantity of punishment can be rendered more exemplary, than 
by choosing it of such a sort as shall bear an analogy to the 
ofience. Hence another reason for rendering the punishment 
analogous to, or in other words characteristic of, the offence. 
Property e. XI. Punishment, it is still to be remembered, is in itself an 
^' expense : it is in itself an evil K Accordingly the fifth rule of 
proportion is, not to produce more of it than what is demanded 
by the other rules. But this is the case as often as any particle 
of pain is produced, which contributes nothing to the effect pro- 
posed. Now if any mode of punishment is more apt than 
another to produce any such superfluous and needless pain, it 
may be styled unfrugal ; if less, it may be styled yhi^al. Fru- 
galUy, therefore, is a sixth property to be wished for in a mode 
of punishment. 
FnigaiitT XII. The perfection of frugality, in a mode of punishment, is 
peifecstion to where not only no superfluous pain is produced on the part of 
punuhment the person punished, but even that same operation, by which he 
is subjected to pain, is made to answer the purpose of producing 
pleasure on the part of some other person. Understand a profit 
or stock of pleasure of the self -regarding kind: for a pleasure of 
the dissocial kind is produced almost of course, on the part of 
all persons in whose breasts the offencehas excited the sentiment 
of ill-will. Now this is the case with pecuniary punishment, as 
also with such punishments of the qu^m-pecur^iary kind as con- 
sist in the subtraction of such a species of possession as is trans- 
ferable from one party to another. The pleasure, indeed, pro- 
duced by such an operation, is not in general equal to the pain^ : 
it may, however, be so in particular circumstances, as where he, 
from whom the thing is taken, is very rich, and he, to whom it 
is given, very poor: and, be it what it will, it is always so much 
more than can be produced by any other mode of punishment. 
^ Ch. xiii. [Cases unmeet], par. iii * lb. note. 
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XIII. The properties of exemplarity and frugality seem to Bxompiarity 
pursue the same immediate end, though by different courses, frngaiiiiy. in 
Both are occupied in diminishing the ratio of the real suffering differ ani 
to the apparent : but exemplarity tends to increase the apparent j ^^^^^ 
frugality to reduce the real. 

XIV. Thus much concerning the properties to be given toother , 
punishments in general, to whatsoever offences they are to bemiferior^"^ 
applied. Those which follow are of less importance, either as*™^ ^ 
referring only to certain offences in particular, or depending 

upon the influence of transitory and local circumstances. 

In the first place, the four distinct ends into which the main 
and general end of punishment is divisible^, may give rise to so 
many distinct properties, according as any particular mode of 
punishment appears to bemore particularly adapted to the com- 
passing of one or of another of those ends. To that of example, 
as being the principal one, a particular property has already been 
adapted. There remains the three inferior ones of reformation^ 
disablementy and compensation. 

XV. A seventh property, therefore, to be wished for in a Property 7. 
mode of punishment, is that of subserviency to reformation, or viency to 
reforming tendency. Now any punishment is subservient to ""■*°"- 
reformation in proportion to its quantity: since the greater the 
punishment a man has experienced, the stronger is the tendency 

it has to create in him an aversion towards the offence which 
was the cause of it : and that with respect to all offences alike. 
But there are certain punishments which, with regard to certain 
offences, have a particular tendency to produce that effect by 
reason of their quality : and where this is the case, the punish- 
ments in question, as applied to the offences in question, will 
pro tanto have the advantage over all others. This influence 
will depend upon the nature of the motive which is the cause of 
the offence : the punishment most subservient to reformation 
will be the sort of punishment that is best calculated to invali- 
date the force of that motive. 

XVI. Thus, in offences originating from the motive of ill- -applied to 

^ See oh. ziii. [Cases unmeet], par. ii. nota 
02 
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offences will \ that punishment has the strongest ref onning tendency, 
io^iriiL which is best calculated to weaken the force of the irascible 
affections. And more particularly, in that sort of offence which 
consists in an obstinate refusal, on the part of the offender, to do 
something which is lawfully required of him^ and in which the 
obstinacy is in great measure kept up by his resentment against 
those who have an interest in forcing him to compliance, the 
most efficacious punishment seems to be that of confinement to 
spare diet. 
— to oflbnces XVII. Thus, also, in offences which owe their birth to the 
in indolence joint influence of indolence and pecuniary interest, that punish- 
pecimiaiy ment scems to possess the strongest reforming tendency, which 
is best calculated to weaken the force of the former of those 
dispositions. And more particularly, in the cases of theft, em- 
bezzlement, and every species of defraudment, the mode of 
punishment best adapted to this purpose seems, in most cases, 
to be that of penal labour. 
Pr^rtys. XVIII. An eighth property to be given to a lot of punish- 
to^M^T^ ment in certain cases, is that of efficacy with res feet to disable- 
ment ment, or, as it might be styled more briefly, disabling efficacy. 
This is a property which may be given in perfection to a lot 
of punishment ; and that with much greater certainty than the 
property of subserviency to reformation. The inconvenience is, 
that this property is apt, in general, to run counter to that of 
frugality : there being, in most cases, no certain way of disabling 
a man from doing mischief, without, at the same time, disabling 
him, in a great measure, from doing good, either to himself or 
others. The mischief therefore of the offence must be so great 
as to demand a very considerable lot of punishment, for the 
purpose of example, before it can warrant the appUcation of 
a punishment equal to that which is necessary for the purpose 
of disablement. 
— is most XIX. The punishment, of which the efficacy in this way is the 
S ctS^S?"^ greatest, is evidently that of death. In this case the efficacy of it 

punishment 

* See ch. x. [Motives]. 

■ See B. I. tit. [OfEences agcinst Justice]. 
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is certain. This accordinglyis the punisliment peculiarly adapted 
to those cases in which the name of the offender, so long as he 
lives, may be sufficient to keep a whole nation in a flame. This 
will now and then be the case with competitors for the sove- 
reignty, and leaders of the factions in civil wars : though, when 
applied to ofiences of so questionable a nature, in which the 
question concerning criminality turns more upon success than 
any thing else ; an infliction of this sort may seem more to 
savour of hostility than punishment. At the same time this 
punishment, it is evident, is in an eminent degree unfrugal ; 
which forms one among the many objections there are against 
the use of it, in any but very extraordinary cases \ 

XX. In ordinary cases the purpose may be sufficiently answered other 
by one or other of the various kinds of confinement and banish- ^nts jn 
ment : of which, imprisonment is the most strict and efficacious, to be found. 
For when an offence is so circumstanced that it cannot be com- 
mitted but in a certain place, as is the case, for the most part, 

with offences against the person, all the law has to do, in order 
to disable the offender from committing it, is to prevent his 
being in that place. In any of the offences which consist in the 
breach or the abuse of any kind of trust, the purpose may be 
compassed at a still cheaper rate, merely by forfeiture of the 
trust : and in general, in any of those offences which can only be 
committed under favour of some relation in which the offender 
stands with reference to any person, or sets of persons, merely 
by forfeiture of that relation : that is, of the right of continuing 
to reap the advantages belonging to it. This is the case, for 
instance, with any of those offences which consist in an abuse of 
the privileges of marriage, or of the liberty of carrying on any 
lucrative or other occupation. 

XXI. The ninth property is that of subserviency to compensa- Property 9. 
tion. This property of punishment, if it be vindictive compen- viency to 
sation that is in view, will, with little variation, be in proportion tion. 

to the quantity: if lucrative^ it is the peculiar and characteristic 
property of pecuniary punishment. 

* See B. I. tit. [Punishmentfl]. 
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Property 10. 
Popularity. 



Mischiefs 
resulting 
fh)m the 
unpopu- 
larity of a 
punishment 
—discontent 
amonp; the 
people, and 
weakness in 
the law. 



XXII. In the rear of all these properties may be introduced 
that of popularity ; a very fleeting and indeterminate kind of 
property, which may belong to a lot of punishment one moment, 
and be lost by it the next. By popularity is meant the property 
of being acceptable, or rather not unacceptable, to the bulk of 
the people, among whom it is proposed to be established. In 
strictness of speech, it should rather be called absence of un- 
popularity : for it cannot be expected, in regard to such a matter 
as punishment, that any species or lot of it should be positively 
acceptable and grateful to the people : it is sufficient, for the 
most part, if they have no decided aversion to the thoughts of it. 
Now the property of characteristicalness, above noticed, seems 
to go as far towards conciliating the approbation of the people 
to a mode of punishment, as any ; insomuch that popularity may 
be regarded as a kind of secondary quality, depending upon that 
of characteristicalness ^. The use of inserting this property in 
the catalogue, is chiefly to make it serve by way of memento to 
the legislator not to introduce, without a cogent necessity, any 
mode or lot of punishment, towards which he happens to per- 
ceive any violent aversion entertained by the body of the people. 

XXIII. The effects of unpopularity in a mode of punishment 
are analogous to those of unfrugality. The unnecessary pain 
which denominates a punishment unfrugal, is most apt to be 
that which is produced on the part of the offender. A por- 
tion of superfluous pain is in like manner produced when the 
punishment is unpopular : but in this case it is produced on the 
part of persons altogether innocent, the people at large. This is 
already one mischief ; and another is, the weakness which it is 
apt to introduce into the law. When the people are satisfied 
with the law, they voluntarily lend their assistance in the execu- 
tion : when they are dissatisfied, they will naturally withhold 



Characteristi- ^ The property of characteristicalness, therefore, is useful in a mode of 
a*^SShm<2rt." punishment in three different ways : i. It renders a mode of punishment, 
1. memorable : before infliction, more easy to be borne in mind : 2. It enables it, especiaUy 
% Jopufiff^ ' ^^^^ infliction, to make the stronger impression, when it is there ; that is, 

renders it the more exemplary : 3. It tends to render it more acceptable to 

the people, that is, it renders it the more popular. 
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that assistance ; it is well if they do not take a positive part in 
raising impediments. This contributes greatly to the uncertainty 
of the punishment; by which, in the first instance, the frequency 
of the offence receives an increase. In process of time that 
deficiency, as usual, is apt to draw on an increase in magnitude : 
an addition of a certain quantity which otherwise would be 
needless ^. 

XXIV. This property, it is to be observed, necessarily sup- This proper 
poses, on the part of the people, some prejudice or other, which a"premdiw 
it is the business of the legislator to endeavour to correct. For tegiJiator* 
if the aversion to the punishment in question were grounded on ^.* *° 
the principle of utility, the punishment would be such as, on 

other accounts, ought not to be employed : in which case its 
popularity or unpopularity would never be worth drawing into 
question. It is properly therefore a property not so much of the 
punishment as of the people : a disposition to entertain an un- 
reasonable dislike against an object which merits their approba- 
tion. It is the sign also of another property^ to wit, indolence 
or weakness, on the part of the legislator : in suffering the 
people, for the want of some instruction, which ought to be and 
might be given them, to quarrel with their own interest. Be 
this as it may, so long as any such dissatisfaction subsists, it 
behoves the legislator to have an eye to it, as much as if it were 
ever so well grounded. Every nation is liable to have its pre- 
judices and its caprices, which it is the business of the legislator 
to look out for, to study, and to cure ^. 

XXV. The eleventh and last of all the properties that seem Property 11. 
to be requisite in a lot of punishment, is that of remissihility ^. bih^** 
The general presumption is, that when punishment is applied, 
ptmishment is needful : that it ought to be applied, and there- 
fore cannot want to be remitted. But in very particular, and 

those always very deplorable cases, it may by accident happen 
otherwise. It may happen that punishment shall have been 

* See ch. xiii. [Cases unmeet], § v. 

' See ch. xiii. [Cases unmeet], § iv. par. iv. 

* See View of the Hard Labour Bill, p. 109. 
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inflicted, where, according to the intention of the law itself, it 
ought not to have been inflicted : that is, where the sufferer is 
innocent of the oflence. At the time of the sentence passed he 
appeared guilty : but since then, accident has brought his inno- 
cence to light. This being the case, so much of the destined 
punishment as he has suffered already, there is no help for. The 
business is then to free him from as much as is yet to come. 
But is there any yet to come ? There is very little chance of 
there being any, unless it be so much as consists of chronical 
punishment : such as imprisonment, banishment, penal labour, 
and the like. So much as consists of acvJbe punishment, to wit 
where the penal process itself is over presently, however per- 
manent the punishment may be in its effects, may be considered 
as trremissible. This is the case, for example, with whipping, 
branding, mutilation, and capital punishment. Themost perfectly 
irremissible of any is capital punishment. For though other 
punishments cannot, when they are over, be remitted, they may 
be compensated for ; and although the unfortunate victim canno t 
be put into the same condition,yet possibly means may be found 
of putting him into as good a condition, as he would have been in 
if he had never suffered. This may in general be done very effec- 
tually where the punishment has been no other than pecuniary. 
There is another case in which the property of remissibility 
may appear to be of use : this is, where, although the offender 
has been justly punished, yet on account of some goodbehaviour 
of his, displayed at a time subsequent to that of the commence- 
ment of the punishment, it may seem expedient to remit a part 
of it. But this it can scarcely be, if the proportion of the pun- 
ishment is, in other respects, what it ought to be. The purpose 
of example is the more important object, in comparison of that 
of reformation \ It is not very likely, that less punishment 
should be required for the former purpose than for the latter. 
For it must be rather an extraordinary case, if a punishment, 
which is sufficient to deter a man who has only thought of it 
for a few moments, should not be sufficient to deter a man ^ho 
^ See eh. ziii. [Cases unmeet], ii. note. 
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has been feeling it all the time. Whatever, then, is required 
for the purpose of example, must abide at all events : it is not 
any reformation on the part of the offender, that can warrant 
the remitting of any part of it : if it could, a man would have 
nothing to do but to reform immediately, and so free himself 
from the greatest part of that punishment which was deemed 
necessary. In order, then, to warrant the remitting of any part 
of a punishment upon this ground, it must first be supposed 
that the punishment at first appointed was more than was ne- 
cessary for the purpose of example,and consequently that a part 
of it was needless upon the whole. This, indeed, is apt enough 
to be the case, under the imperfect systems that are as yet on 
foot : and therefore, during the continuance of those systems, the 
property of remissibility may, on this second ground likewise, as 
well as on the former, be deemed a useful one. But this would 
not be the case in any new-constructed system, in which the 
rules of proportion above laid down should be observed. In 
such a system, therefore, the utility of this property would rest 
solely on the former ground. 

XXVI. Upon taking a survey of the various possible modes of To obtain aU 
punishment, it will appear evidently, that there is not any one proi)eitie8, 
of them that possesses all the above properties in perfection, mente must 
To do the best that can be done in the way of punishment, it 

will therefore be necessary, upon most occasions, to compound 
them, and make them into complex lots, each consisting of a 
number of different modes of punishment put together : the 
nature and proportions of the constituent parts of each lot being 
different, according to the nature of the offence which it is 
designed to combat. 

XXVII. It may not be amiss to bring together, and exhibit in The fore- 

• . Koinir 

one view, the eleven properties above established. They are as properties 

, „ recapitula- 

foUows : ted. 

Two of them are concerned in establishing a proper propor- 
tion between a single offence and its punishment ; viz. 

1. Variability. 

2. Equability. 
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One, in establishing a proportion, between moie offences than 
one, and more punishments than one ; viz. 

3. Commensurability. 

A fourth contributes toplace the punishment in that situation 
in which alone it can be efficacious; and at the same time to be 
" ' bestowing on it the two farther properties of exemplarity and 

popularity; viz. 

4. Characteristicalness. 

Two others are concerned in excluding all useless punish- 
ment ; the one indirectly, by heightening the efficacy of what 
is useful ; the other in a direct way ; viz. 

5. Exemplarity. 

6. Frugality. . 

Three others contribute severally to the three inferior ends of 
punishment ; viz. 

7. Subserviency to reformation. 

8. Efficacy in disabling. 

9. Subserviency to compensation. 

Another property tends to exclude a collateral mischief , which 
a particular mode of punishment is liable accidentally to pro- 
duce; viz. 

ID. Popularity. 

The remaining property tends to palliate a mischief, 
which all punishment, as such, is liable accidentally to pro- 
duce; viz. 

II. Remissibility. 

The properties of commensurability, characteristicalness, ex- 
emplarity, subserviency to reformation, and efficacy in disabling, 
are more particularly calculated to augment the froJU which is 
to be made by punishment: frugality, subserviency to compen- 
sation, popularity, and remissibility, to diminish the expense : 
variability and equability are alike subservient to both those 
purposes. 
Connection XXVIII. We now come to take a general survey of the system 
the enroing of offences : that is, of such acts to which, on account of the 
^ ^^' mischievous consequences they have a natural tendency to pro- 
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duce, and in the view of putting a stop to those consequences, it 
may be proper to annex a certain artificial consequence, con- 
sisting of punishment, to be inflicted on the authors of such acts« 
according to the principles just established. 



CHAPTER XVI. 

DIVISION OF OFFENCES. 

§1. Classea of Offences, 

Distinciion 1 It is necessarv, at the outset, to make a distinction between 

ootwoon 

what are such acts as are or may be, and such as ought to be ofiences. 

M^?<J pw- 1 This chapter is an attempt to put our ideas of offences into an exact 
lowing di\t ° method. The particular uses of method are various : but the general one 
sions. ^^ ^ enable men to understand the things that are the subjects of it. To 

understand a thing, is to be acquainted with its qualities or properties. Of 
these properties, some are common to it with other things ; the rest, pecu- 
liar. But the qualities which are peculiar to any one sort of thing are few 
indeed, in comparison with thosewhich are common to itwith other things. 
To make it known in respect of its difference^ would therefore be doing 
little, unless it were made known also by its genus. To understand it per- 
fectly, a man must therefore be informed of the points in which it agrees, 
as well as of those in which it disagrees, with all other things. When a 
number of objects,composing a logical whole, are to be considered together, 
all of these possessing with respect to one another a certain congruency or 
agreement denoted by a certain name, there is but one way of giving ^ 
perfect knowledge of their nature ; and that is, by distributing them into a 
system of parcels, each of them a part, either of some other parcel, or, at 
any rate, of the common whole. This can only be done in the way of hipar- 
Htion, dividing each superior branch into two, and but two, immediately 
subordinate ones ; beginning with the logical whole, dividing that into two 
parts, then each of those parts into two others; and so on. These first- 
distinguished parts agree in respect of those properties which belong to the 
whole : they differ in respect of those properties which are peculiar to each. 
To divide the whole into more than two parcels at once, for example into 
three, would not answer the purpose ; for, in fact, it is but two objects that 
the mind can compare together exactly at the same time. Thus then, let 
us endeavour to deal with offences ; or rather, strictly speaking, with acts 
which possess such properties as seem to indicate them fit to be constituted 
offences. The task is arduous ; and, as^e^ at least, perhaps /or ever, above 
our force. There is no speaking of objects but by their names : but the 
business of giving them names has always been prior to the true and perfect 
knowledge of their natures. Objects the most dissimilar have been spoken 
of and treated as if their propertieswerethesame. Objects the most similar 
have been spoken of and treated as if they had scarce anything in common. 
Whatever discoveries may be made concerning them, how different soever 
their congruencies and disagreements maybe found to be from thosewhich 
are indicated by their names, it is not without the utmost difficulty that 
any means can be found out of expressing those discoveries by a conform- 
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Any act may be an ofience, which they whom the community offenceaand 
, what ought 

are in the habit of obeying shall be pleased to make one : that to be. 

is, any act which they shall be pleased to prohibit or to punish. 

But, upon the principle of utility, such acts alone ought to be 

made ofiences, as the good of the community requires should be 

made so. 

II. The good of the community cannot require, that any act Noaotought 
should be made an offence, which is not liable, in some way or ofrenoe but. 
other, to be detrimental to the community. For in the case of detrimental, 
such an act, all punishment is groundless \ community 

III. But if the whole assemblage of any number of indivi-Tobe8o,it 
dualsbeconsideredasconstitutingan imaginary compound&o(!^,d^^^^ntai 
a community or political state ; any act that is detrimental tOOTmorec^lts 
any one or more of those vrnmbers is, as to so much of its effects, ™«™*»«"' 
detrimental to the staJte. 

IV. An act cannot be detrimental to a state^ but by being These may 
detrimental to some one or more of the individuais that com- ^i|'!^ot. 
pose it. But these individuals may either be assigndble ^ or 
unassignable. 

V. When there is any assignable individual to whom anifaasign- 
offence is detrimental, that person may either be a person o^Aer offended 
than the offender, or the offender himself. otS^* °' 

VI. Offences that are detrimental, in the first instance, to piaaa 1. 
assignable persons other than the offender, may be termed byof^^. 
one common name, offences against individuals. And of these 

may be composed the ist class of offences. To contrast them 

able set of names. Change the import of the old names, and you are in 
perpetual danger of being misunderstood : introduce an entire new set of 
names, and you aie sure not to be understood at all. Complete success, 
then, is, as yet at least, unattainable. But an attempt, though imperfect, 
may have its use : and, at the worst, it may accelerate the arrival of that 
perfect system, the possession of which will be the happiness of some ma- 
turer age. Gross ignorance descries no difficulties ; imperfect knowledge 
finds them out, and struggles with them : it must be perfect knowledge 
that overcomes them. 

^ See oh. ziii. [Cases unmeet], § ii. i. 

' That is, either by name, or at least by description, in such manner as penons assign. 
to be sufficiently distinguished from all others ; for instance, by the circum- at>i«, bow. 
stance of beiujg the owner or occupier of such and such goods. See B. I. 
tit. [Personation], supra, ch. zii. [Consequences], zv. 
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with offences of the 2nd and 4th classes, it may also sometimes 
be convenient to style them private offences. To contrast them 
at the same time with offences of the 3rd class, they may bestyled 
frivate extra-regarding offences. 
SeS^pubiio ^^^' ^^®^ ^* appears, in general, that there are persons to 
' whom the act in question may be detrimental, but such persons 

cannotbeindividually assigned, the circle within which it appears 
that they may be found, is either of less extent than that which 
comprises the whole community, or not. If of less, the persons 
comprised within this lesser circle may be considered for this 
purpose as composing a body of themselves ; comprised within, 
but distinguishable from, the greater body of the whole com- 
munity. The circumstance that constitutes the union between 
the members of this lesser body, may be either their residence 
within a particular place, or, in short, any other less explicit 
principle of union, which may serve to distinguish them from 
the remaining members of the community. In the first case, 
the act may be styled an offence against a neighbourhood: in the 
second, an offence against a particular class of persons in the 
community. Offences, then, against a class or neighbourhood, 
may, together, constitute the 2nd class of offences^. To contrast 
them with private offences on the one hand, and public on the 
other, they may also be styled semi-public offences. 
SeiSSirt- Vm* Offences, which in the first instance are detrimental to 
ingofTenoee. the offender himself, and to no one else, unless it be by their 
being detrimental to himself , may serve to compose a third class. 
To contrast them the better with offences of the first, second. 

Limits between ^ With regard to offences against a class or neighbourhood, it is evident, 
pubiic*MS°** that the fewer the individuals are, of which such class is composed, and the 
pul>iJco^ces. narrower that neighbourhood is, the more likely are the persons, to whom 
Seakixk^^. the offence is detrimental, to become assignable ; insomuch that, in some 
^J*"***" cases, it may be difficult to determine concerning a given offence, whether 
it be an offence against individuals, or against a class or neighbourhood. It 
is evident also, that the larger the class or neighbourhood is, the more it 
approaches to a coincidence with the great body of the state. The three 
classes, therefore, are liable to a certain degree, to run into one another, 
and be confounded. But this is no more than what is the case, more or 
less, with all those ideal compartments under which men are wont to dis- 
tribute objects for the convenience of discourse. 
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and fourth classes, all which are of a transitive nature, they 
might be styled intransitive ^ ofEences ; but still better, self- 
regarding. 

IX. The fourth class may be composed of such acts as ought Class 4. 
to be made ofiences, on account of the distant mischief which ofTences. 
they threaten to bringuppn anunassignable indefinite multitude 

of the whole number of individuals, of which the conamunity is 
composed: although no particular individual should appear more 
likely to be a sufferer by them than another. These may be 
called public offences, or offences against the state. 

X. A fifth class, or appendix, may be composed of such acts class 5. 

,. ' . ^ . 1 . , , . 1 Multiform 

as, according to the circumstances in which they are comnutted, oflrences, viz. 
and more particularly according to the purposes to which they byfaisehood. 
are applied, may be detrimental in any one of the ways in which ajuainst 
the act of one man can be detrimental to another. These may 
be termed multiform, or heterogerteotis offences ^. Offences that 

* See ch. vii. [Actions], xiii. 

* I. Offences hy falsehood : 2. Offences against trust. See also par. xz. The bnperfec 
to XXX. and par. Ixvi. Maturer views have suggested the feasibility, and ^^el^' 
the means, of ridding the system of this anomalous excrescence. Instead °^****^^Jnt, 
of considering these as so many divisions of offences, divided into genera, "'****™*'* 
correspondent and collateral to the several genera distinguished by other 
appellations, they may be considered as so many specific differences, re- 
spectively applicable to those genera. Thus, in the case of a simple personal 

injury, in the operation of which a plan of falsehood has been employed : it 
seems more simple and more natural, to consider the offence thus committed 
as a particular «pecie« or modificaiion of the gentLs of offence termed a «tmp2e 
personal injury, than to consider the simple personal injury, when effected 
by such means, as a modification of the division of offences entitled Offences 
through falsehood. By this means the circumstances of the intervention of 
falsehood as an instrument, and of the existence of a particular obligation 
of the nature of a trust, will be reduced to a par with various other classes 
of trircumstances capable of affording grounds of modification, commonly of 
aggravation or extenvalion, to various genera of offences : instance. Pre- 
meditation, and conspiracy, on the one hand ; Provocation received, and 
irOoxication, on the other. This class will appear, but too plainly, as a 
kind of botch in comparison of the rest. But such is the fate of science, 
and more particularly of the moral branch ; the distribution of things must 
in a great measure be dependent on their names : arrangement, the work 
of mature reflection, must be ruled by nomenclature, the work of popular 
caprice. 

In the book of the laws, offences must therefore be treated of as much as 
possible under their accustomed names. Generical terms, which are in 
continual use, and which express ideas for which there are no other terms 
in use, cannot safely be discarded. When any such occur, which cannot 
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are in tliis case may be reduced to two great heads : i. OfiEences 
hy falsehood: and 2. Offences against trust, 

§2. Divisions and stiMifnsions. 
DiTifkmfof XI. Let OS see by what method these classes may be farther 
^IcSbBioM sub-divided. First, then, with regard to offences against indi- 
^^.(,) viduals. 

^^Sm^ I^ ^^^ present period of existence, a man's being and well- 

Oonijition ; ^^^^g' ^ happiness and his security ; in a word, his pleasures 

^^J^ and his immunity from pains, are all dependent, more or less, in 

iSwn^d *^® ^^ place, upon his oton person ; in the next place, upon 

repntatioD. the esc^eriof ob/ecto that surround him. These objects are either 

things, or other persons. Under one or other of these classes 

must evidently be comprised every sort of exterior object, by 

means of which his interest can be affected. If then, by means 

of any offence, a man should on any occasion become a sufferer, 

it must be in one or other of two ways : i. absolutely, to wit, 

be brought to quadrate with such a plan of classification as appears to be 
most convenient upon the whole, what then is to be done? There seems 
to be but one thing ; which is, to retain them, and annex them to the 
regular part of the system in the form of an appendix. Though they can- 
not, when entire, be made to rank under any of the classes established in 
the rest of the system, the divisions to which they give title may be broken 
down into lesser divisions, which may not be alike intractable. By this 
means, how discordant soever with the rest of the system they may appear 
to be at first sight, on a closer inspection they may be found conformable. 
^7VffS^ '^^^ °^^^ inevitably be the case with the names of offences, which are 
o t ciafs. g^ various and universal in their nature, as to be capable, each of them, 
of doing whatever mischief can be done by any other kind or kinds of 
offences whatsoever. Offences of this description may well be called 
anomalous. 
-^Mch could Such offences, it is plain, cannot but show themselves equally intractable 
on il^'jSe?* under every kind of system. Upon whatever principle the system be con- 
pian. structed, they cannot, any of them,'with any degree of propriety, be con- 

fined to any one division. If, therefore, they constitute a blemish in the 
present system, it is such a blemish as could not be avoided but at the ex- 
pense of a greater. The class they are here thrown into will traverse, in 
Us subordinate ramifications, the other classes and divisions of the present 
system : true, but so would they of any other. An irregularity, and that 
but a superficial one, is a less evil than continual error and contradiction. 
But even this slight deviation, which the fashion of language seemed to 
render unavoidable at the outset, we shall soon find occasion to correct as 
we advance. For though the first great parcels into which the offences of 
this class are divided are not referable, any of them, to any of the former 
classes, yet the subsequent lesser subdivisions are. 
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immediately in his own person ; in which case the ofience may 
be said to be an offence against his person : or, 2. relatively, by 
reason of some maJterioL relation ^ which the before mentioned 
exterior objects may happen to bear, in the way of causality 
(see ch. vii. Actions, par. 24) to his happiness. Now in as far 
as a man is in a way to derive either happiness or security from 
any object which belongs to the class of things, such thing is said 
to be his froferty, or at least he is said to have a property or an 
irUerest therein : an offence, therefore, which tends to lessen the 
facility he might otherwise have of deriving happinessor security 
fromanobject whichbelongstothe class of things, may be styled 
an offence against his property. With regard to persons, in as 
far as, from objects of this class, a man is in a way to derive 
happiness or security, it is in virtue of their services : in virtue 
of some services, which, by one sort of inducement or another, 
they may be disposed to render him*. Now, then, take any man. 

* See ch. tu* [Actions], iii. and xxiv. 

If, by rea49on of tiiQ word reZolum, this part of the division should appear in what 
obscure, the unknown twcm may be got rid of in the following manner, ^ff S»pSd 
Our ideas are derived, all of them^from the senses ; pleasurable and painful ^^^ '«'*• 
ones, therefore, among the rest : consequently, from the operation of sensible bean tone, 
objects upon our senses. A man's happ^l^ss, then, may be said to depend *«*<» object*, 
more or less upon the relation he bears to any sensible object, when such 
object is in a way that stands a chance, greater or less, of producing to 
him, or averting from him, pain or pleasure. Now this, if at all, it must 
do in one or other of two ways ; x. In an active way, properly so called ; 
viz. by motion : or, 2. In a paaeive or quiescent way, Dy being moved to, or 
acted upon : and in either case, either, i. in an immedicUe way, by acting 
upon, or being acted on by, the organs of sense, without the intervention 
of any other external object : or, 2. in a more or less remote way, by acting 
upon, or being acted on by, some other external object, which (with the 
intervention of a greater or less number of such objects, and at the end of 
more or less considerable intervals of time) will come at length to act upon, 
or be acted upon by, those organs. And this is equally true, whether the 
external objects in question be things or persons. It is also equally true 
of pains and pleasures of the mind, as of those of the body : all the dif< 
f erence is, that in the production of these, the pleastu^ or pain may result 
immediately from the perception which it accompanies : in the production 
of those of the mind, it cannot result from the action of an object of sense, 
any otherwise than by association ; to wit, by means of some connection 
which the perception has contracted with certain prior ones, lodged already 
in the memory \ 

■ See ch. x. [Motives]. 

1 See ch. v. [.Pleasure! and Paiiu], xv. xxzi. Ch. x. [MotlYes], xxxiz. note. 
BENTHAH p 
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by way of example, and the disposition, whatever it may be, 
which he may be in to render you service, either has no other 
connection to give birth or support to it, than the general one 
which binds him to the whole species, or it has some other con- 
nection more particular. In the latter case, such a connection 
may be spoken of as constituting, in your favour, a kind of ficti- 
tious or incorporeal object of property, which is styled your 
conditum. An offence, therefore, the tendency of which is to 
lessen the facility you might otherwise have of deriving happi- 
ness from the services of a person thus specially connected with 
you, may be styled an ofience against your condition in life, or 
simply against your condition. Conditions in life must evidently 
be as various as the relations by which they are constituted. 
This win be seen more particularly farther on. In the mean 
time those of husband, wife, parent, child, master, servant, 
citizen of such or such a city, natural-born subject of such or 
such a country, may answer the purpose of examples. 

Where there is no such particular connection, or (what comes 
to the same thing) where the disposition, whatever it may be, 
which a man is in to render you service, is not considered as 
depending upon such connection, but simply upon the good- will 
he bears to you ; in such case, in order to express what chance 
you have of deriving a benefit from his services, a kind of ficti- 
tious object of property is spoken of, as being constituted in your 
favour, and is called your reputation. An offence, therefore, the 
tendency of which is to lessen the facility you might otherwise 
have had of deriving happiness or security from the services of 
persons at large, whether connected with you or not by any 
special tie, may be styled an ofience against your reputation. It 
appears, therefore, that if by any ofience an individual becomes 
a sufierer, it must be in one or other of the four points above 
mentioned; viz. his person, his property, his condition in life, or 
his reputation. These sources of distinction, then, may serve to 
form so many subordinate divisions. If any offences should be 
found to affect a person in more than one of these points at the 
same time^such offences mayrespectively be put under so many 
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separate divisions ; and such compound divisions may be sub- 
joined to the preceding simple ones. Theseveral divisions (simple 
andcompound together) which are hereinafter established, stand 
as follows : i. Offences against person. 2. OfEences against 
reputation. 3. Offences against property. 4. Offences against 
condition. 5. Offences against person and property together. 
6. Offences against person and reputation together \ 

XII. Next with regard to semi-public offences. Pain, con-Di^isioiisof 
sidered with reference to the time of the act from which it is^^enoee 
liable to issue, must, it is evident, be either present, past, or^JS^. 
future. In as far as it is either present or past, it cannot be the 
result of any act which comes under the description of a semi- 
public offence : for if it be present or past, the individuals who 
experience, or who have experienced, it are assignable \ There 
remains that sort of mischief, which, if it ever come to exist at 
all, is as yet but future]: mischief, thus circumstanced, takes the 
name of danger ^. Now, then, when by means of the act of any 
person a whole neighbourhood, or other class of persons, are 
exposed to danger, this danger must either be intentional on his 
part, or unirdenlional ^ If unintentional, such danger, when it 
is converted into actual mischief, takes the name of a calamity : 
offences, productive of such danger, may be styled semi-jmblic 
offences operating through calamity ; or, more briefly, offences 
through calamity. If the danger be intentional, insomuch that 
it might be produced, and might convert itself into actual mis- 
chief, without the concurrence of any calamity, it may be said to 
originate in mere delinquency ;. offences, then, which, without 
the concurrence of any calamity, tend to produce such danger 

^ Subsequent consideration has here suggested several alterations. The 
necessity of adding to property, power, ^l the character of a distinguishable 
as well as valuable object or subject-matter of possession, has presented 
itself to view : and in regard to ^e fictitious entity here termed condUion 
(for shortness instead of saying condition in life), it has been observed to 
be a sort of composite object, compounded of property, reptUation, power, 
and right to sermcea. For this composite object the more proper place was 
therefore at the tail of the several simple ones. — Note by the Editor, July, 
1822:. 

' Supra, iv. note. * See ch. zii. [Consequences]* 

* See ch. viii. [Intentionality]. 

P 2 



SI a Division of Offences. [chap. 

as disturbs the security of a local, or other subordinate class of 

persons, may be styled semi-jmhlic offences operating merely by 

delinquency y or more briefly, offences of mere delinquency. 

Sub-, XIII. With regard to any farther sub-divisions, ofiEences 

offences through calamity will depend upon the nature of the several 

cau^ty, calamities to which man, and the several things that are of use 

ismi88 . ^ Y^^^ stand exposed. These will be considered in another 

place \ 
a. Offences XIV. Semi-public ofiEences of mere delinquency will follow 
delinquency, the method of division applied to offences against individuals. 

how they _ ... ., , . f^^. , . . 

correspond It Will easily be conceived, that whatever pam or mconvemence 
divisions of any given individual may be made to suner, to the danger of 
offences, that pain or inconvenience may any number of individuals, as- 
signable or not assignable, be exposed. Now there are four 
points or articles, as we have seen, in respect to which an indi- 
vidual may be made to sufiEer pain or inconvenience. If then, 
with respect to any one of them, the connection of causes and 
efiects is such, that to the danger of sufiEering in that article a 
number of persons, who individually are not assignable, may, 
by the delinquency of one person, be exposed, such article will 
form a ground of distinction on which a particular sub-division 
of semi-public offences may be established : if, with respect to 
any such article, no such effect can take place, that ground of 
distinction will lie for the present unoccupied : ready, however, 
upon any change of circumstances, or in the manner of viewing 
the subject, to receive a correspondent subdivision of ofiences, if 
ever it should seem necessary that any such ofiEences should be 
created. 
Divisions of XV. ^We come next to self -regarding ofiEences ; or, more pro- 
•oincide pcrly, to acts productive in the flrst instance of no other than 
class 1.°*^^ a self -regarding mischief : acts which, if in any instance it be 

* See B. I. tit. [Semi-public offences]. In the mean time that of pesti- 
lence may serve as an example. A man, without any intention of ^ving 
birth to such a calamity, may expose a neighbourhood to the danger of it, 
by breaking qtiarantine or violating any of those other preventive regula- 
tions which governments, at certain conjunctures, may find it expedi^tto 
have recourse to, for the purpose of guarding against such danger. 
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thought fit to constitute them ofiences, will come under the 
denomination of offences against one's self. This class will not 
for the present give us much trouble. For it is evident, that in 
whatever points a man is vulnerable by the hand of another, in 
the same points may he be conceived to be vulnerable by his 
own. Whatever divisions therefore will serve for the first class, 
the same will serve for this. As to the questions, What acts are 
productive of a mischief of this stamp? and, among such as arey 
which it may, and which it may not, be worth while^ to treat 
upon the footing of offences ? these are points, the latter of 
which at least is too unsettled, and too open to controversy, to 
be laid down with that degree of confidence which is implied in 
the exhibition of properties which aremade use of as the ground- 
work of an arrangement. Properties for this purpose ought to 
be such as show themselves at first glance, and appear to belong 
to the subject beyond dispute. 

XVI. Public offences may be distributed under eleven divi-Divisionaof 
sions^. I. Ofiences against external security. 2. Offences ^ 
SLgainat justice. 3. Offences against the preventive branch of the 

^ See oh. xiii. [Cases unmeet], § iv. 

' In this part of the analysis, I have found it necessary to deviate in Exhaustive 
some degree from the rigid rules of the exhaustive method I set out with. SSS3*,roi. 
By me, or by some one else, this method may, perhaps, be more strictly 
pursued at some maturer period of the science. At present, the benefit 
that might result from the imrelaxed observance of it, seemed so precarious, 
that I could not help doubting whether it would pay for the delay and 
trouble. Doubtless such a method is eminently instructive : but the fatigue 
of following it out is so great, not only to the author, but probably also to 
the reader, that if carried to its utmost length at the first attempt, it might 
perhaps do more disservice in the way of disgust, than service in the way 
of information. For knowledge, like physic, how salutary soever in itself, 
becomes no longer of any use, when made too unpalatable to be swallowed. 
Mean time, it cannot but be a mortifying circumstance to a writer, who is 
sensible of the importance of his subject, and anxious to do it justice, to 
find himself obliged to exhibit what he perceives to be faulty, with any 
view, how indistinct soever, of something more perfect before his eyes, if 
there be any thing new and original in this work, it is to the exhaustive 
method so often aimed at that I am indebted for it. It will, therefore, be 
no great wonder if I should not be able to quit it without reluctance. On 
the other hand, the marks of stifEness which will doubtless be perceived in 
a multitude of places, are chiefly owing to a solicitous, and not perfectly 
successful, pursuit of this same method. New instruments are seldom 
handled at nrst with perfect ease. 
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^lice, 4. Offences against the public/orce. 5. Ofiences against 
the "positive inczease of the national/eZicit^. 6. Ofiences against 
the public wealth. 7. Ofiences against 'population. 8. Ofiences 
against the national wealth. 9. Ofiences against the sovereignty. 
10. Ofiences against religion. 11. Ofiences against the national 
interest in general. The way in which these several sorts of 
ofiences connect with one another, and with the interest of the 
public, that is, of an unassignable multitude of the individuals 
of which that body is composed, may be thus conceived. 
Cpmiection XVII. Mischief by which the interest of the public as above 
Jr** . defined may be afiected, must, if produced at all, be produced 

with either by means of an influence exerted on the operations of 

government, or by other means, without the exertion of such in- 
fluence \ To begin with the latter case : mischief, be it what it 
will, and let it happen to whom it will, must be produced either 
by the unassisted powi^rs of the agent in question, or by the 
instrumentality of some other agents. In the latter case, these 
agents will be either persons or things. Persons again must be 
either not members of the community in question, or members. 
Mischief producedbytheinstrumentalityofpersons,mayaccord- 
ingly be produced by the instrumentality either of external or 
of internal adversaries. Now when it is produced by the agent's 
own unassisted powers, or by the instrumentality of internal 
adversaries, or only by the instrumentality of things,it is seldom 
that it can show itself in any other shape (setting aside any 
influence it may exert on the operations of government) than 
either that of an ofience against assignable individuals, or that of 
an ofience against a local or other subordinate class of persons. 
If there should be a way in which mischief can be produced, by 
any of these means, to individuals altogether unassignable, it 
will scarcely be found conspicuous or important enough to 

* The idea of government, it may be observed, is introduced here without 
any preparation. The fact of its being established, I assume as notorious, 
and the necessity of it as alike obvious and incontestable. Observations 
indicating that necessity, if any such should be thought worth looking at in 
this view, may be found by turning to a passage in a former chapter, where 
they were incidentally adauced for the purpose of illustration. See ch. xii. 
[Consequences], § xvii. 
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occupy a title by itself : it may accordingly be referred to the 
miscellaneous head of offences against the national interest in 
general \ The only mischief, of any considerable account, which 
can be made to impend indiscriminately over the whole niunber 
of members in the community, is that complex kind of mischief 
which results from a state of war, and is produced by the instru- 
mentality of external adversaries ; by their being provoked, for 
instance, or invited, or encouraged to invasion. In this way 
may a man very well bring down a mischief, and that a very 
heavy one, upon the whole community in general, and that 
without taking a part in any of the injuries which came in 
consequence to be offered to particular individuals. 

Next with regard to the mischief which an offence may bring 
upon the public by its influence on the operations of the govern- 
ment. This it may occasion either, i. In a more immediate 
way, by its influence on those o'peraJtions themselves : 2. In a 
more remote way, by its influence on the instruments by or by 
the help of which those operations should be performed : or 3. 
In a more remote way still, by its influence on the sources from 
whence such instruments are to be derived. First then, as to 
the operations of government, the tendency of these, in as far as 
it is conformable to what on the principle of utility it ought to 
be, is in every case either to avert mischief from the community, 
or to make an addition to the sum of positive good ^. Now 

^ See infra, liv. note. Even this head, ample as it is, and vague as it 
may seem to be, will not, when examined by the principle of utility, serve, 
any more than another, to secrete any offence which has no title to be 
placed there. To show the pain or loss of pleasure which is likely to ensue, 
is a problem, which before a legislator can justify himself in adding the act 
to the catalogue of offences, he may in this case, as in every other, be called 
upon to solve. 

* For examples, see infra, liv. note. This branch of the business of 
government, a sort of work of supererogation, as it may be called, in the 
calendar of political duty, is comparatively but of recent date. It is not 
for this that the untutored many could have originally submitted themselves 
to the dominion of the few. It was the dread of evil, not the hope of good, 
that first cemented societies together. Necessaries come always before 
luxuries. The state of language marks the progress of ideas. Time out of 
mind the military department has had a name: so has that of justice: the 
power which occupies itself in preventing mischief, not till lately, and that 
but a loose one, the police : for the power which takes for its object the 
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miscliief , we have seen, must come either from external adver- 
saries, frominternal adversaries, or from calamities. With regard 
to mischief from external adversaries, there requires no further 
division. As to mischief from internal adversaries, the expe- 
dients employed for avertingitmay bedistinguished into such as 
may be applied before the discovery of any mischievous design 
in particular, and such as cannotbeemployed but inconsequence 
of the discovery of some such design : the former of these are 
commonly referred to a branch which may be styled the freven- 
tive branch of the 'police : the latter to that of justice^. Secondly, 
As to the instrumewis which government, whether in the avert- 
ing of evil or in the producing of positive good, can have to 
work with, these must be either 'persons or things. Those which 
are destined to the particular function of guarding against mis- 
chief from adversaries in general, but more particularly from 
external adversaries \ may be distinguished from the rest under 

introduction of positive good, nopeculiarname, however inadequate, seems 
yet to have been devised. 

^ The functions of justice, and those of the police, must be apt in many 
points to run one into another : especiaUy as the business would be very 
badly managed it the same persons, whose more particular duty it is to act 
as officers of the police, were not upon occasion to act in the capacity of 
officers of justice. The ideas, however, of the two functions may still be 
kept distinct : and I see not where the line of separation can be drawn, 
unless it be as above. 

As to the word poliee, though of Greek extraction, is seems to be of 
French growth : it is from France, at least, that it has been imported into 
Great Britain, where it still retains its foreign garb : in Germany, if it did 
not originate there, it has at least been naturalized. Taken all together, 
the idea belonging to it seems to be too multifarious to be susceptible of 
any single definition. Want of words obliged me to reduce the two branches 
here specified into one. Who would have endured in this place to have 
seen two such words as the pJUJumo-paranomic or crime^preverUing, and the 
pfUhano-aymphorie or calamity-preventirtgybrAnchea of the police ? the incon- 
veniences of uniting the two branches under the same denomination, are, 
however, the less, inasmuch as the operations requisite to be performed for 
the two purposes will in many cases be the same. Other functions, com- 
monly referred to the head of police, may be referred either to the head of 
that powerwhich occupies itself in promoting inapositive way the increase 
of the national felicity, or of that which employs itself in the management 
of the public wealth. See infra, liv. note. 

' It is from abroad that those pernicious enterprises are most apt to 
originate, which come backed witn a greater quantity of physical force 
than the persons who are in a more particular sense the officers of justice 
are wont to have at their command. Mischief the perpetration of which is 
ensured by a force of such magnitude, may therefore be looked upon in 
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thecollectiveappellationof thepuhlic military force, and, forcon- 
ciseness' sake, the military force. Tlie rest may be characterised 
by the collective appellation of the jmblic wealth. Thirdly, with 
regard to the sources or funds from whence these instruments, 
howsoever applied, must be derived, such of them as come under 
the denomination of persons must be taken out of the whole 
number of persons that are in the community, that is, out of the 
total population of the state : so that the greater the popula- 
tion, the greater may casteris paribus be this branch of the public 
wealth ; and the less, the less. In like manner, such as come 
under the denomination of thirds inay be, and most of them 
commonly are, taken out of the sum total of those things which 
are the separate properties of the several members of the com- 
munity : the sum of which properties may be termed tA^ national 
u^eal^AVso thatthegreaterthenational wealth, thegreater c(]^£em 
paribus may be this remaining branch of the public wealth ; and 
the less, the less. It is here to be observed, that if the influence 
exerted on any occasion by any individual over the operationsof 
the government be pernicious, it must be in one or other of two 
ways : i. By causing, or tending to cause, operations not to be 
performed which ougH to be performed ; in other words, by 
impeding the operations of government. Or, 2. By causing 
operations to he performed which ought not to be performed ; 
in other words, by misdirecting them. Lastly, to the total 

general as the work of external adversaries. Accordingly, when the persons 
by whom it is perpetrated are in such force as to bid defiance to the ordi- 
nary efforts of justice, they loosen themselves from their original denomina- 
tion in proportion as they increase in force, till at length they are looked 
upon as being no longer members of the state, but as standing altc^ether 
upon a f ooti^ with external adversaries. Give force enough to robbery, 
and it swells into rebellion : give permanence enough to rebellion, and it 
settles into hostility. 

^ It must be confessed, that in common speech the distinction here 
established between the public wealth and the national wealth is but 
indifferently settled : nor is this to be wondered at ; the ideas themselves, 
though here necessary to be distinguished, being so frequently convertible. 
But I am mistaken if the language wiU furnish any other two words that 
would express the distinction better. Those in question will, I imagine, 
be allowed to be thus far well chosen, that if they were made to change 
their places, the import given to them would not appear to be quite so 
proper as that which is given to them as they stand at present. 



ai8 Division of Offences, [chap. 

assemblageofthepersonsbywhomtheseveralpoliticaloperations 
above mentioned come to be perf onned, we set out with apply- 
ing the collective appellation of the government. Among these 
persons there commonly^ is some one person, or body of persons 
whose office it is to assign and distribute to the rest their several 
departments, to determine the conduct to be pursued by each in 
the performance of the particular set of operations that belongs 
to him, and even upon occasion to exercise his function in his 
stead. Where there is any such person, or body of persons, he 
or it may, according as the turn of the phrase requires, be termed 
the sovereign, or the sovereignty. Now it is evident, that to im- 
pede or misdirect the operations of the sovereign, as here de- 
scribed, may be to impede or misdirect the operations of the 
several departments of government as described above. 

From this analysis, by which the connection between the 
several above-mentioned heads of ofiences is exhibited, we may 
now collect a definition for each article. By offences against 
external security, we may understand such ofiences whereof the 
tendency is to bring upon the public a mischief resulting from 
the hostilities of foreign adversaries. By offences againstjustice, 
such ofiences whereof the tendency is to impede or misdirect the 
operations of that power which is employed in the business of 
guarding the public against the mischiefs resulting from the de- 
linquency of internal adversaries, as far as it is to be done by 
expedients, which do not come to be applied in any case till after 
the discovery of some particular design of the sort of those which 
they are calculated to prevent. By offences against the preventive 
branch of the police, such ofiences whereof the tendency is to 
impede or misdirect the operations of that power which is em- 
ployed in guarding against mischiefs resulting from the delin- 
quency of internal adversaries, by expedients that come to be 
applied beforehand ; or of that which is employed in guarding 

^ I should have been afraid to have said necessarily. In the United 
Provinces, in the Helvetic, or even in the Germanic body, where is that 
one assembly in which an absolute power over the whole resides ? where 
was there in the Roman Ck)mmonwealth ? I would not undertake for 
certain to find ai) answer to all these (|uestionSf 
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against the mischiefs that might be occasioned by physical cala- 
mities. By offences against the public force, such offences whereof 
the tendency is to impede or misdirect the operations of that 
power which is destined to guard the public from the mischiefs 
which may result from the hostility of foreign adversaries, and, 
in case of necessity, in the capacity of ministers of justice, from 
mischiefs of the number of those which result from the delin- 
quency of internal adversaries. 

By offences against the increase of the national fdicity, such 
offences whereof the tendency is to impede or misapply the ope- 
rations of those powers that are employed in the conducting of 
various establishments, which are calculated tomake,in so many 
different ways, a positive addition to the stock of public happi- 
ness. By offences against the public wealth, such offences whereof 
the tendency is to diminish the amount or misdirect the applica- 
tionof the money, and other articles of wealth,which the govern- 
ment reserves as a fund, out of which the stock of instruments 
employed in the service above mentioned may be kept up. By 
offences against population, such offences whereof the tendency 
is to diminish the numbers or impair the political value of the 
sum total of the members of the community. By offences against 
the national wealth, such offences whereof the tendency is to 
diminish the quantity, or impair the value, of the things 
which compose the separate properties or estates of the several 
members of the community. 

XVIII. In this deduction, it may be asked, what place is left Connection 
for religion ? This we shall see presently. For combating the against 
various kinds of offences above enumerated, that is, for combating Se?ore-^ 
all the offences (those not excepted which we are now about con- **^*"*^ ^^^' 
sidering) which it is in man's nature to commit, the state has 
two great engines, punishment and reward : punishment, to be 
applied to all, and upon all ordinary occasions : reward, to be 
applied to a few, for particular purposes, and upon extraordinary 
occasions. But whether or no a man has done the act which 
renders him an object meet for punishment or reward, the eyes 
of those, whosoever they be, to whom the management of these 
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engines is entrusted cannot always see, nor, where it is punish- 
ment that is to be administered, can their hands be always snre 
to reach him. To supply these deficiencies in point of power, it 
is thought necessary, or at least ustfui (without which the tnOh 
of the doctrine would be nothing to the purpose), to inculcate 
into the minds of the peoplethebelief of the existence of a power 
applicable to the same purposes, and not liable to the same 
deficiencies : the power of a supreme inviedble being, to whom a 
disposition of contributing to the same ends to which the several 
institutions already mentioned are calculated to contribute,must 
for this purpose be ascribed. It is of course expected that this 
power will, at one time or other, be employed in the promoting 
of those ends : and to keep up and strengthen this expectation 
among men, is spoken of as being the employment of a kind of 
allegorical personage, feigned, as before^,f or convenience of dis- 
course, and styled religion. To diminish, then, or misapply the 
influence of religion, is fro tanto to diminish or misapply what 
power the state has of combating with effect any of the before- 
enumerated kinds of ofEences ; that is, all kinds of ofEences what- 
soever. Acts that appear to have this tendency may be styled 
offences against religion. Of these then may be composed the 
tenth division of the class of offences against the state K 

* See par. xvii with regiird to justice. 

' It may be obeerved, that upon this occasioii I consider religion in no 
other light, than in respect of the influence it may have on the happiness 
of the present life. As to the effects it may have in assuring us of and 
preparing us for a better life to come, this is a matter which comes not 
within the cognizance of the legislator. See tit [Offences against religion]. 

I say offences against religion^ the fictitious entity: not offences against 
God, the real being. For, what sort of pain should* the act of a feeble 
mortal occasion to a being unsusceptible of pain? How should an offence 
affect him? Should it be an offence against his person, his property, his 
reputation, or his condition? 

It has commonly been the way to put offences against religion foremost. 
The idea of precedence is naturally enough connected with that of reverence. 
"Ek Atos dpxiffitffOa, But for expressing reverence, there are other methods 
enough that are less equivocaL And in point of method and perspicuity, 
it is evident, that with regard to offences against religion, neither the nature 
of the mischief which it is their tendency to produce, nor the reason there 
may be for punishing them, can be understood, but from the consideration 
of the several mischiefs which result from the several other sorts of offences. 
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XIX. If there be any acts which appear liable to a£Eect the Connection 
state in any one or more of the above ways, by operating in against the 
prejudice of the external security of the state, or of its internal interest in 
security; of the public force ; of the increase of the national SKrestT* 
felicity; of the public wealth ; of the national population ; of the 
national wealth; of the sovereignty; or of religion ; at the same 

time that it is not clear in which of all these ways they will 
aSect it most, nor but that, according to contingencies, they may 
afiect it in one of these ways only or in another ; such acts may 
be collected together under a miscellaneous division by them- 
selves, and styled offences against the national interest in general. 
Of these then may be composed the eleventh and last division of 
the class of ofEences against the state. 

XX. We come now to class the fifth : consisting of muhiform sub-, 
offences. These, as has been already intimated, are either oiaM?"^' 
offences hy falsehood, or offences concerning trust. Under the iSvSons^ 
head of offences by falsehood, may be comprehended, I. Simple byWsehwcL 
falsehoods. 2. Forgery. 3. Personation. 4. Perjury^. Let 

us observe in what particulars these four kinds of falsehood 
agree, and in what they differ. 

XXI. Offences by falsehood, however diversified in other par- Offences by 

ticulars, have this in common, that they consist in some abuse of what they 

the faculty of discourse, or rather, as we shall see hereafter, of ^^ther. 

In a political view, it is only because those others are mischievous, that 
offences against religion are so too. 

* This (Svision of falsehoods, it is to be observed, is not regularly drawn 
out : that being what the nature of the case will not here admit of. False- 
hood may be infinitely diversified in other ways than these. In a particular 
case, for instance, simple falsehood when uttered by writing, is distinguished 
from the same falsehood when uttered by word of mouth ; and has had a 
particular name given to it accordingly. I mean, where it strikes against 
reputation ; in which ca8e,the instrument it has been uttered by has been 
called a libel. Now it is obvious, that in the same manner it might have 
received a distinct name in all other cases where it is uttered by writing. 
But there has not happened to be any thing in particular that has disposed 
mankind in those oases to give it such a name. The case is, that among 
the iiafinity of chrcumstanoes by which it might have been diversified, those 
which constitute it a libel, happen to have engaged a peculiar share of 
attention on the part of the institutors of language ; either in virtue of the 
influence which these circumstances have on the tendency of the act, or in 
virtue of any particular degree of force with which on any other account 
they may have disposed it to strike upon the imagination. 
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the faculty of influencing the sentiment of belief in other men \ 
whether by discourse or otherwise. The use of discourse is to 
influence belief, and that in such manner as to give other men 
to understand that things are as they are really. Falsehoods, of 
whatever kind they be, agree in this : that they give men to 
understand that things are otherwise than as in reality they are. 
tihey dito XXII. Personation, forgery, and perjury, are each of them 
distinguished from other modes of uttering falsehood by certain 
special circumstances. When a falsehood is not accompanied 
by any of those circumstances, it maybe styled simple falsehood. 
These circumstances are, i. The /orm in which the falsehood is 
uttered. 2. The circumstance of its relating or not to the iden- 
tity of the fefson of him who utters it. 3. The solemnity of the 
occasion on which it is uttered^. The particular application 
of these distinctive characters may more commodiously be 
reserved for another place®. 
Sub-. XXIII. We come now to the sub-divisions of offences by 

offences by falsehood. These will bring us back into the regular track of 
are deter- analysis, pursued,'without deviation, through the four preceding 

mined by ^ 

the divisioM ClaSSeS. 

preoSiing By whatever means a mischief is brought about, whether 
® '"• falsehood be or be not of the number, the individuals liable to 
be affected by it must either be assignable or unassignable. If 
assignable, there are but four material articles in respect to which 
they can be affected : to wit, their persons, their properties, their 
reputations, and their conditions in life. The case is the same, 
if, though unassignable, they are comprisable in any class subor- 
dinate to that which is composed of the whole number of mem- 
bers of the state. If the falsehood tend to the detriment of the 
whole state, it can only be by operating in one or other of the 

1 See B. I. tit. [Falsehoods]. 

' There are two other circumstances still more material ; viz. i. The 
parties whose interest is affected by the falsehood : 3. The point or article 
in which that interest is affected. These circumstances, however, enter 
not into the composition of the generical character.. Their use is, as W9 
shall see, to characterize the several species of each genus. See B. I. tit. 
[Falsehoods]. 

• Ibid. 



XVI.] Division cf Offences, 0,2$ 

characters, which every act that is an ofEence against the state 
must assume ; viz. that of an ofEence against external security, 
against justice, against the preventive branch of the police, 
against the public force, against the increase of the national 
felicity, against the public wealth, against the national popula- 
tion, against the national wealth, against the sovereignty of the 
state, or against its religion. 

XXIV. It is the common property, then, of the offences that Offences of 
belong to this division, to run over the same ground that is some in- 
occupied by those of the preceding classes. But some of them, change their 
as we shall see, are apt, on various occasions, to drop or change others not. 
the names which bring them under this division : this is chiefly 
the case with regard to simple falsehoods. Others retain their 
names unchanged; and even thereby supersede the names which 
would otherwise belong to the offences which they denominate : 
this is chiefly the case with regard to personation, forgery, and 
perjury. When this circumstance then, the circumstance of 
falsehood, intervenes, in some cases the name which takes the 
lead is that which indicates the offence by its effect ; in other 
cases, it is that which indicates the expedient or instrument as it 
were by the help of which the offence is committed. Falsehood, 
take it by itself, consider it as not being accompanied by any 
other material circumstances, nor therefore productive of any 
material effects, can never, upon the principle of utility, consti- 
tute any offence at all. Combined with other circumstances, 
there is scarce any sort of pernicious effect which it may not 
be instrumental in producing. It is therefore rather in com-\ 
pliance with the laws of language, than in consideration of the\ . / 
nature of the things themselves, that falsehoods are made sepa- \ 
rate mention of under the name and in the character of distinct^' 
offences. All this would appear plain enough, if it were now a 
time for entering into particulars : but that is what cannot be 
done, consistently with any principle of order or convenience, 
until the inferior divisions of those other classes shall have been 
previously exhibited. 
XXV. We come now to offences against trust. A trust is, ^£t**^ 
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where there is any particular act which one party,in the exercise 
of some fower^ or some riqH *, which is conferred on him, is 

/vaw-and * Powers, though not a species of rights (for the two sorts of fictitious 

SSSnpfcJe 5^ entities, termed a poww and a tigU, are altogether disparate) are yet so far 
SSSSSSi. included under rights, that wherever the word 'pcmef maybe employed, the 
^ word right may also be employed : The reason is, that wherever you may 

speak of a person as having a power, you may also speak of him as havine 
a right to such power : but the converse of this proposition does not hold 
good : there are cases in which, though you may speak of a man as having 
a right, you cannot speak of him as having a power, or in any other way 
make any mention of that word. On various occasions you have a tigH^ 
for instance, to the services of the magistrate : but if you are a private per- 
son, you have no 'power over him : all the power is on his side. This being 
the case, as the word tight was employed, the word 'power might perhaps, 
without any deficiency in the sense, have been omitted. On the present 
occasion however, as in speaking of trusts this word is commonly made 
more use of than the word rights it seemed most eligible, for tiie sake of 
perspicuity, to insert them both. 

It maybe expected that, since the word Uu^ has been here expounded, 
the words 'power and rights upon the meaning of which the exposition of 
the word iruet is made to depend, should be expounded also : and certain 
it is, that no two words can stand more in need of it than these do. Such 
ex{>08ition I accordingly set about to give, and indeed have actually drawn 
up : but the details into which I found it necessary to enter for this pur- 
pose, were of such length as to take up more room than could consistently 
be allotted to them in this place. With respect to these words, therefore, 
and a number of others, such as possession, tiUe, and the like, which in point 
of import are inseparably connected with them, instead of eidiibiting the 
exposition itself, 1 must content myself with giving a general idea of the 
plan which I have pursued in framing it : and as to every thing else, I 
must leave the import of them to rest upon whatever footing it may happen 
to stand upon in the apprehension of each reader. Power and right, and 
the whole tribe of fictitious entities of this stamp, are all of them, in the 
sense which belongs to them in a book of jurisprudence, the results of some 
manifestation or other of the legislator's will with respect to such or such 
an act. Now every such manifestation is either a prohibition, a command, 
or their respective negations ; viz. a permission, and the declaration which 
the legislator makes of his will when on any occasion he leaves an act un- 
commanded. Now, to render the expression of the rule more concise, the 
commanding of a positive act may be represented by the prohibition of the 
negative act which is opposed to it. To know then how to expound a 
right, carry your eye to the act which, in the circumstances in question, 
would be a violation of that right : the law creates the right by prohibiting 
that act. Power, whether over a man's own person, or over other persons, 
or over things, is constituted in the first instance by p^mission : but in as 
far as the law takes an active part in corroborating it, it is created by pro- 
hibition, and by command : by prohibition of such acts (on the part of 
other persons) as are judged incompatible with the exercise of it; and upon 
occasion, by command of such acts as are judged to be necessary for the 
removal of such or such obstacles of the number of those which may occur 
to impede the exercise of it. For every right which the law confers on 
one party, whether that party be an individual, a subordinate class of 
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bound to perfonn for the benefit of another. Or, more fully, 
thus : A party is said to be invested with a trust, when, being 
invested with a power, or with a righty there is a certain be- 
haviour which, in the exercise of that power, or of that right, he 
is bound to maintain for the benefit of some other party. In 
euch case, the party first mentioned is styled a trustee : for the 
other party, no name has ever yet been found : for want of a 

individuals, or the public, it thereby imposes on some other party aeiuty or 
obligation. But there may be laws which command or prohibit acts, that 
is, impose duties, without any other view than the benefit of the agent : 
these generate no rights : duties, therefore, may be either exbrortegarding 
or self-regarding: extra-regarding have rights to correspond to them: self- 
regariding, none. 

That &.e exposition of the words power and righi must, in order to be 
correct, enter into a great variety of details, may be presently made appear. 
One branch of the system of rights and powers, and but one, are those of 
which property is composed : to be correct, then, it must, among other 
things, be applicable to the whole tribe of modifications of which property 
is susceptible. But the commands and prohibitions, by which the powers 
and rights that compose those several modifications are created, are of 
many different forms : to comprise the exposition in question within the 
compass of a single paragraph, would therefore be impossible : to take as 
many paragraphs for it as would be necessary, in order to exhibit these 
different forms, would be to engage in a detail so ample, that the analysis 
of the several possible species of property would compose only a part of it. 
This labour, uninviting as it was, I have accordingly undergone : but the 
result of it, as may well be imagined, seemed too voluminous and minute to 
be exhibited in an outline like the present. Happily it is not necessary, 
except only for the scientific purpose of arrangement, to the understanding 
of any thing that need be said on the penal branch of the art of legislation. 
In a work which should treat of the civil branch of that art, it would find 
its proper place : and in such a work, if conducted upon the plan of the 
present one, it would be indispensable. Of the limits which seem to sepa- 
rate the one of these branches from the other, a pretty ample description 
will be found in the next chapter : from which some further lights respect- 
ing the course to be taken for developing the notions to be annexed to the 
words right and power, may incidentally be collected. See in particular, 
{ 3 and 4. See also par. Iv. of the present chapter. 

I might have cut this matter very short, by proceeding in the usual 
strain, and saying, that a power was a faculty, and that a right was a privi- 
lege, and so on, following the beaten track of definition. But the inanity 
of such a method, in cases like the present, has been already pointed out^: 
a power is not a — anything: neither is a right a — anything: the case is, 
they have neither of them any superior genus : these, together with duty, 
obligation, and a multitude of others of the same stamp, being of the num- 
ber of those fictitious entities, of which the import can by no other means 
be illustrated than by showing the relation which they bear to real ones. 

1 See Fragrment of Government, ch. v. § 6, note. 
BENTHAM Q 
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name, there seems to be no other resource than to give a new 
and more extensive sense to the word beneficiary , or to say at 
length the farty to he benefited \ 

The trustee is also said to have a trust conferred or imposed 
upon him, to be invested with a trust, to have had a trust given 
him to execute, to perform, to discharge, or to fulfil. The party 
to be benefited, is said to have a trust established or created in 
his favour : and so on through a variety of other phrases. 
Offences XXVI. Now it may occur, that a truest is oftentimes spoken 

traBt,"oon- of as a species of condition ^: that a trust is also spoken of as a 

^ The first of these parties is styled in the law language, as well as in 
common speech, by the name here given to him. The other is styled, in 
the technical language of the English law, a eestuy que trust : in common 
speech, as we have observed, there is, unfortunately, no name for him. As 
to the law phrase, it is antiquated French, and though complex, it is still 
elliptical, and to the highest degree obscure. The phrase in full length 
would run in some such manner as this : eestuy al use de qui le trust est 
crii : he to whose use the trust or benefit is created. In a particular case, 
a eestuy que trust is called by the Roman \o,-w,fidei'Comm%ssarius. In imi- 
tation of this, I have seen him somewhere or other called in English Afide- 
committee. This term, however, seems not very expressive. A fide-com- 
mittee, or, as it should have been,a^(2ei-committee, seems, literally speak- 
ing, to mean one who is committed to the good faith of another. Good 
faith seems to consist in the keeping of a promise. But a trust may be 
created without any promise in the case. It is indeed common enough to 
exact a promise, in order the more effectually to oblige a man to do that 
which he is made to promise he wUl do. But this is merely an accidental 
circumstance. A trust may be created without any such thing. What is 
it that constitutes a legal obligation in any case ? A command, express or 
virtual, together with punishment appointed for the breach of it. By the 
same means may an obligation be constituted in this case as weU as any 
other. Instead of the word beneficiary, which I found it necessary to 
adopt, the sense would be better expressed by some such word as bene- 
ficiendary (a word analogous in its formation to referendary), were it such 
an one as the ear could bring itself to endure. This would put it more 
effectually out of doubt, that the party meant was the party who ought to 
receive the benefit, whether he actually receives it or no : whereas the word 
beneficiary might be understood to intimate, that the benefit was actually 
received : wMle in offences against trust the mischief commonly is, that 
such benefit is reaped not by the person it was designed for, but by some 
other : for instance, the trustee. 

* It is for shortness' sake that the proposition is stated as it stands in 
the text. If critically examined, it might be found, perhaps, to be scarcely 
justifiable by the laws of language. For the fictitious entities, charac- 
terised by the two abstract terms, ^riM^ and condition, are not subaltemate 
but disparate. To speak with perfect precision, we should say that he who 
is invested with a trust is, on that account, spoken of as being invested 
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species of property : and that a condition itself is also spoken of dition, and 
in the same light. It may be thought, therefore, that in the first w^nniced 
class, the division of olEences against condition should have been separate 
included under that of the ofiences against property : and that ^ '^ 
at any rate, so much of the fifth class now before us as contains 
offences against trust, should have been included under one or 
other of those two divisions of the first class. But upon exami- 
nation it will appear, that no one of these divisions could with 
convenience, nor even perhaps with propriety, havebeenincluded 
under either of the other two. It will appear at the same time, 
that there is an intimate connection subsisting amongst them 
all : insomuch that of the lists of the ofiences to which they are 
respectively exposed, any one may serve in great measure as a 
model for any other. There are certain offences to which all 
trusts as such are exposed : to all these offences every sort of 
condition will be found exposed : at the same time that par- 
ticular species of the offences against trust will, upon their 
application to particular conditions, receive different particular 
denominations. It will appear also, that of the two groups of 
offences into which the list of those against trust will be found 
naturally to divide itself, there is one, and but one, to which 
property, taken in its proper and more confined sense, stands 
exposed : and that these, in their application to the subject of 
property, will be found susceptible of distinct modifications, to 
which the usage of language, and the occasion there is for dis- 
tinguishing them in point of treatment, make it necessary to 
find names. 

In the first place, as there are, or at least may be (as we shall 
see) conditions which are not trusts^, so there are trusts of which 
the idea would not be readily and naturally understood to be 
included under the word condition : add to which, that of those 
conditions which do include a trust, the greater number include 
other ingredients along with it : so that the idea of a condition, 

with a condition : viz. the condition of a trustee. We speak of the condi- 
tion of a trustee as we speak of the condition of a husband or a father. 
* Infra, Iv. 

Q2 
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if on the one hand it stretches beyond the idea of a trust, does 
on the other hand fall short of it. Of the several sorts of trusts, 
by far the most important are those in which it is the public 
that stands in the relation of beneficiary. Now these trusts, it 
should seem, would hardly present themselves at first view upon 
the mention of the word condition. At any rate, what is more 
material, the most important of the ofEences against these kinds 
of trust would not seem to be included under the denomina- 
tion of ofEences against condition. The ofEences which by this 
latter appellation would be brought to view, would be such 
only as seemed to afEect the interests of an individual : of 
him, for example, who is considered as being invested with 
that condition. But in ofEences against public trust, it is the 
influence they have on the interests of the public that constitutes 
by much the most material part of their pernicious tendency : 
the influence they have on the interests of any individual, the 
only part of their influence which would be readily brought to 
view by the appellation of offences against condition, is com- 
paratively as nothing. The word trust directs the attention at 
once to the interests of that party for whom the person in ques- 
tion is trustee : which party, upon the addition of the epithet 
public, is immediately understood to be the body composed of 
the whole assemblage, or an indefinite portion of the whole as- 
semblage of the members of the state. The idea presented by 
the words ^public trust is clear and unambiguous : it is but an 
obscure and ambiguous garb that that idea could be expressed 
in by the words jyuhlic condition. It appears, therefore, that the 
principal part of the offences, included under the denomination 
of offences against trust, could not, commodiously at least, have 
been included under the head of offences against condition. 

It is evident enough, that for the same reasons neither could 
they have been included under the head of offences against 
property. It would have appeared preposterous, and would 
have argued a total inattention to the leading principle of the 
whole work, the principle of utility, to have taken the most 
mischievous and alarming part of the effences to which the 
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public stands exposed, and forced them into the list of offences 
against the property of an individual : of that individual, to wit, 
who in that case would be considered as having in him the 
property of that public trust, which by the offences in question 
is affected. 

Nor would it have been less improper to have included con- 
ditions, all of them, under the head of property : and thereby 
the whole catalogue of offences against condition, under the 
catalogue of offences against property. True it is, that there are 
offences against condition, which perhaps with equal propriety, 
and without any change in their nature, might be considered in 
the light of offences against property : so extensive and so vague 
are the ideas that are wont to be annexed to both these objects. 
But there are other offences which though with unquestionable 
propriety they might be referred to the head of offences against 
condition, could not, without the utmost violence done to lan- 
guage, be forced under the appellation of offences against 
property. Property, considered with respect to the proprietor, 
implies invariably a benefit, and nothing else : whatever obliga- 
tions or burthens may, by accident, stand annexed to it, yet in 
itself it can never be otherwise than beneficial. On the part of 
the proprietor, it is created not by any commands that are laid 
on him, but by his being left free to do with such or such an 
article as he likes. The obligations it is created by, are in every 
instance laid upon other people. On the other hand, as to con- 
ditions, there are several which are of a mixed nature, importing 
as well a burthen to him who stands invested with them as a 
benefit : which indeed is the case with those conditions which we 
hear most of under that name, and which make the greatest 
figure. 

There are even conditions which import nothing but burthen, 
without any spark of benefit. Accordingly, when between two 
parties there is such a relation, that one of them stands in the 
place of an ob j ect of property with respect to the other ; the word 
froferty is applied only on one side ; but the word condition is 
applied alike to both : it is but one of them that is said on that 
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accounttobe possessed of aproperty; but both of themare alike 
spoken of as being possessed of or being invested with a con- 
dition : it is the master alone that is considered as possessing a pro- 
perty, of which the servant, in virtue of the services he is bound 
to render, is the object: but the servant, not less than the master, 
is spoken of as possessing or being invested with a condition. 
The case is, that if a man's condition is ever spoken of as 
constituting an article of his property, it is in the same loose and 
indefinite sense of the word in which almost every other ofEence 
that could be imagined might be reckoned into the list of 
ofEences against property. If the language indeed were in every 
instance, in which it made use of the phrase, object of property, 
perspicuous enough to point out under that appellation the 
material and really existent body, the person, or the thing in 
which those acts terminate, by the performance of which the 
property is said to be enjoyed ; if, in short, in the import given 
to the phrase object of property, it made no other use of it than 
the putting it to signify what is now called a corporeal object, 
this difficulty and this confusion would not have occurred. But 
the import of the phrase object of property, and in consequence 
the import of the word property, has been made to take a much 
wider range. In almost every case in which the law does any 
thing for a man's benefit or advantage, men are apt to speak of 
it, on some occasion or other, as conferring on him a sort of 
property. At the same time, for one reason or other, it has in 
several cases been not practicable, or not agreeable, to bring to 
view, under the appellation of the object of his property, the thing 
in which the acts, by the performance of which the property is 
said to be enjoyed, have their termination, or the person in 
whom they have their commencement. Yet something which 
could be spoken of under that appellation was absolutely requi- 
site 1. The expedient then has been to create, as it were, on 

^ It is to be observed, that in common speech, in the phrase the object of 
a marCa property, the words the object of are commonly left out; and by an 
ellipis, which, violent as it is, is now become more familiar than the plurase 
at length, they have made that part of it which consists of the words a 
man's property perform the office of the whole. In some cases then it 
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every occasion, an ideal being, and to assign to a man this ideal 
being for the object of his property: and these are the sort of 
objects to which men of science, in taking a view of the opera- 
tions of the law in this behalf, came, iu process of time, to give 
the name of incorporeal. Now of these incorporeal objects of 
property the variety is prodigious. Fictitious eutities of this 
kind have been fabricated almost out of every thing : not con- 
ditions only (that of a trustee included), but even reputation 
have been of the number. Even liberty has been considered in 
this same point of view : and though on so many occasions it is 
contrasted with property, yet on other occasions, being reckoned 
into the catalogue of possessions, it seems to have been con- 
sidered as a branch of property. Some of these applications of 
the words property, object of property (the last, for instance), are 
looked upon, indeed, as more figurative, and less proper than 
the rest : but since the truth is, that where the immediate object 
is incorporeal, they are all of them improper, it is scarce prac- 
ticable any where to draw the line. 
Notwithstanding all this latitude, yet, among the relations in 

was only on a part of the object that the acts in question might be per- 
formed: and to say, on this account, that the object was a man's property, 
was as much as to intimate that they might be performed on any -ps^. In 
other cases it was only certain particular acts that might be exercised on 
the object : and to say of the object that it was his property, was as much 
as to intimate that any acts whatever might be exercised on it. Some- 
times the acts in question were not to be exercised but at a future time, 
nor then, perhaps, but in the case of the happening of a particular event, 
of which the happening was uncertain : and to say of an object that it was 
his property, was as much as to intimate that the acts in question might 
be exercised on it at any time. Sometimes the object onwluch the acts in 
question were to have their termination, or their commencement, was a 
human creature : and to speak of one human creature as being the property 
of another is what would shock the ear every where but where slavery is 
established, and even there, when applied to persons in any other condition 
than that of slaves. Among the first Romans, indeed, the wife herself was 
the property of her husband ; the child, of his father ; the servant, of his 
master. In the civilised nations of modem times, the two first kinds of 
property are altogether at an end : and the last, unhappily not yet at an 
end, but however verging, it is to be hoped, towards extinction. The hus- 
band's property is now the company^ of his wife ; the father's the guardian- 
ship and service of his child ; the master's, the service of his servant. 

> The consortium, says the Englibh Law. 
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virtue of which you are said to be possessed of a condition,there 
is one at least which can scarcely, by the most forced construc- 
tion, be said to render any other man, or any other thing, the 
object of your property. This is the right of persevering in a 
certain course of action ; for instance, in the exercising of a 
certain trade. Now to confer on you this right, in a certain 
degree at least, the law has nothing more to do than barely to 
abstain from forbidding you to exercise it. Were it to go 
farther, and, for the sake of enabling you to exercise your trade 
to the greater advantage, prohibit others from exercising the 
like, then, indeed, persons might be found, who in a certain sense, 
and by a construction rather forced than otherwise, might be 
spoken of as being the objects of your property : viz. by being 
made to render you that sort of negative service which consists 
in the forbearing to do those acts which would lessen the profits 
of your trade. But the ordinary right of exercising any such 
trade or profession, as is not the object of a monopoly, imports 
no such thing ; and yet, by possessing this right, a man is 
said to possess a condition : and by forfeiting it, to forfeit his 
condition. 

After all, it will be seen, that there must be cases in which, 
according to the usage of language, the same ofience may, with 
more or less appearance of propriety, be referred to the head of 
ofEences against condition, or that of offences against property, 
indifferently. In such cases the following rule may serve for 
drawing the line. Wherever, in virtue of your possessing a 
property, or being the object of a property possessed byanother, 
you are characterised, according to the usage of language, by a 
particular name, such as master, servant, husband, wife, steward, 
agent, attorney, or the like, there the word condition may be 
employed in exclusion of the word property : and an offence in 
which, in virtue of your bearing such relation, you are con- 
cerned, either in the capacity of an offender, or in that of a party 
injured, may be referred to thehead of offencesagainstcondition, 
and not to that of offences against property. To give an ex- 
ample : Being bound, in the capacity of land steward to a certain 
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personi to oversee the repairing of a certain bridge, you forbear 
to do so : in this case, as the services you are bound to render 
are of the number of those which give occasion to the party, 
from whom they are due, to be spoken of under a certain gene- 
rical name, viz. that of land steward, the offence of withholding 
them may be referred to the class of offences against condition. 
But suppose that, without being engaged in that general and 
miscellaneous course of service, which with reference to a par- 
ticular person would denominate you his land steward, you were 
bound, whether byusage or by contract, to render himthatsingle 
sort of service which consists in the providing, by yourself or by 
others, for the repairing of that bridge : in this case, as there is 
not any such current denomination to which, in virtue of your 
being bound to render this service, you stand aggregated (for 
that of architect, mason, or the like, is not here in question), the 
offence you commit by withholding such service cannot with 
propriety be referred to the class of offences against condition : 
it can only therefore be referred to the class of offences against 
property. 

By way of further distinction, it may be remarked, that where 
a man, in virtue of his being bound to render, or of others being 
bound to render him, certain services, is spoken of as possessing 
a condition, the assemblage of services is generally so consider- 
able, in point of duration, as to constitute a course of con- 
siderable length, so as on a variety of occasions to come to be 
varied and repeated : and in most cases, when the condition is 
not of a domestic nature, sometimes for the benefit of one per- 
son, sometimes for that of another. Services which come to be 
rendered to a particular person on a particular occasion, espe- 
cially if they be of short duration, have seldom the effect of 
occasioning either party to be spoken of as being invested with 
a condition. The particular occasional services which one man 
may come, by contract or otherwise, to be bound to render to 
another, are innumerably various : but the number of conditions 
which have names may be counted, and are, comparatively, 
but few. 
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n after all, notwithstanding the role here given for separating 
conditions from articles of property, any object should present 
itself which should appear to be referable, with eqnal propriety, 
to either head, the inconvenience would not be material ; since 
in such cases, as will be seen a little farther on, whichever appel- 
lation were adopted, the list of the offences, to which the object 
stands exposed, would be substantially the same. 

These difficulties being cleared up, we now proceed to ex- 
hibit an analytical view of the several possible offences against 
trust. 
Wtooei ^ XXVII. Offences against trust may be distinguished, in the 
— th«r first place, into such as concern the existence of the trust in the 
with each hands of such or such a person, and such as concern the exercise 
of the functions that belong to it^. First then, with regard to 
such as relate to its existence. An offence of this description, 

^ We shall have occasion, a little farther on, to speak of the person in 
whose hands the trust exists, under the description of the person who pos- 
sesses, or is in possession of it^ and thence of the possession of the trust 
abstracted from the consideration of the possessor. However different the 
expression, the import is in both cases the same. So irregular and imper- 
fect is the structure of language on this head, that no one phrase can be 
made to suit the idea on all the occasions on which it is requisite it should 
be brought to view : the phrase must be continually shifted, or new modi- 
fied : so likewise in regard to conditions, and in regard to property. The 
being invested with, or possessing a condition; the being in possession of 
an article of property, that is, if the object of the property be corporeal; 
the having a legal title (defeasible or indefeasible) to the physical possession 
of it, answers to the being in possession of a trust, or the being the person 
in whose hands a trust exists. In like manner, to the exercise of the /unc- 
tiona belonging to a trust, or to a condition, corresponds the enJoymerU of an 
article of property; that is, if the object of it be corporeal, the oceupaiian. 
These verbal discussions are equally tedious and indispensable. Striving 
to cut a new road through the wilds of jurisprudence, I find myself con- 
tinually distressed, for want of tools that are fit to work with. To frame a 
complete set of new ones is impossible. All that can be done is, to make 
here and there a new one in cases of absolute necessity, and for the rest, to 
patch up from time to time the imperfections of the old. 

As to the bipartition which this paragraph sets out with, it must be 
acknowledged not to be of the nature of those which to a first glance afford 
a sort of intuitive proof of their being exhaustive. There is not that 
marked connection and opposition between the terms of it, which subsists 
between contradictory terms and between terms that have the same 
common genus. I imagine, however, that upon examination it would be 
found to be exhaustive notwithstanding: and that it might even be demon- 
strated so to be. But the demonstration would lead us too far out of the 
ordinary track of language. 
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like one of any other description, if an offence it ought to be, 
must to some person or other import a prejudice. This prejudice 
maybe distinguished into two branches : i. That which may fall 
on such persons as are or should be invested with the trust : 
2. That which may fall on the persons for whose sake it is or 
should be instituted, or on other persons at large. To begin 
with the former of these branches. Let any trust be conceived. 
The consequences which it is in the nature of it to be productive 
of to the possessor, must, in as far as they are viMsie/ryA ^, be 
either of an advantageous or of a disadvantageous nature : in as 
far as they are advantageous, the trust may be considered as a 
hetiAjji or privilege : in as far as they are disadvantageous, it may 
be considered as a burthen^. To consider it then upon the 
footing of a benefit. The trust either is of the number of those 
which ought by law to subsist ^ ; that is, which the legislator 

* See ch. vii. [Actions], iii. 

* If advantageous, it will naturally be on account of the poivers or rights 
that are annexed to the trust: if disadvantageous, on account of the dviiea, 

' It may seem a sort of anachronism to speak on the present occasion of 
a trust, condition, or other possession, as one of which it may happen that 
a man ought or ought not to have had possession given him by the law, 
for, the plan here set out upon is to give such a view all along of the laws 
that are proposed, as shall be taken from the reasons which there are for 
making them : the reason then it would seem should subsist before the 
law : not the law before the reason. Nor is this to be denied : for, unques- 
tionably, upon the principle of utility, it may be said with equal truth of 
those operations by which a trust, or any other article of property, is insti- 
tuted, as of any other operations of the law, that it never can be expedient 
they should be performed, unless some reason for performing them, deduced 
from that principle, can be assigned. To give property to one man, you 
must impose obligation on another: you must oblige him to do something 
which he may have a mind not to do, or to abstain from doing something 
which he may have a mind to do : in a word, you must in some way or 
other expose him to inconvenience. Every such law, therefore, must at 
any rate be mischievous in the first instance ; and if no good effects can be 
produced to set against the bad, it must be mischievous upon the whole. 
Some reasons, therefore, in this case, as in every other, there ought to be. 
The truth is, that in the case before us, the reasons are of too various and 
complicated a nature to be brought to view in an anal3rtical outline like the 
present. Where the offence is of the number of those by which person or 
reptUation are affected, the reasons for prohibiting it lie on the surface, and 
apply to every man alike. But property, before it can be offended against, 
must be created, and at the instant of its creation distributed, as it were, 
into parcels of different sorts and sizes, which require to be assigned, some 
to one man and some to another, for reasons, of which many lie a little out 
of sights and which being different in different cases, would take up more 



2^6 Division cf Offences. [chap. 

meant should be established ; or is not. If it is, the possession 
which at any time you may be deprived of, with respect to it, 
must at that time be either present or to come : if to come (in 
which case itmaybe regarded either as certain or as contingent), 
the investitive event, or event from whence your possession of it 
should have taken its commencement, was either an event in the 
production of which the will of the offender should have been 
instrumental, or any other event at large : in the former 
case, the offence may be termed wrongful non-investment of 
trust : in the latter case, wrongful interception of trustK If at 
the time of the offence whereby you are deprived of it, you 
were already in possession of it, the offence may be styled 
wrongful divestment of trust. In any of these cases, the effect of 
the offence is either to put somebody else into the trust, or not : 
if not, it is wrongful divestment, wrongful interception, or 
wrongful divestment, and nothing more : if it be, the person put 
in possession is either the wrong-doer himself, in which case it 
may be styled usurpation of trust ; or some other person, in 
which case it may be styled wrongful investment, or attribution, 

room than could consistently be allotted to them here. For the present 
purpose, it is sufficient if it appear, that for the carr3dng on of the several 
purposes of Ufe, there are tnists, and conditions, and other articles of pro- 
perty, which must be possessed by somebody : and that it is not every 
article that can, nor every article that ought, to be possessed by every 
body. What articles ought to be created, and to what persons, and in 
what cases they ought to be respectively assigned, are questions which 
cannot be settled here. Nor is there any reason for wishing that they 
could, since the settling them one way or another is what would make no 
difference in the nature of any offence whereby any party may be exposed, 
on the occasion of any such institution, to sustain a detriment. 

^ In the former case, it may be observed, the act is of the negative kind : 
in the latter, it will commonly be of the positive kind. 

As to the expression non-investment of trust, I am sensible that it is not 
perfectly consonant to the idiom of the language : the usage is to speak of 
a person as being invested (that is clothed) with a trust, not of a trust as 
of a thing that is itself invested or ptU on. The phrase at length would 
be, the non-investment of a person with a trust : but this phrase is by 
much too long-winded to answer the purpose of an appellative. I saw, 
therefore, no other resource than to venture upon the ellipsis here emploved. 
The ancient lawyers, in the construction of their appellatives, have indulged 
themselves in much harsher ellipsises without scruple. See above, xxv. 
note. It is already the usage to speak of a trust as a thing that vests, and 
as a thing that may be divested. 
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of trust. If the trust in question is not of the number of those 
which ought to subsist, it depends upon the manner in which 
one man deprives another of it, whether such deprivation shall 
or shall not be an offence, and, accordingly, whether non-invest- 
ment, interception, or divestment, shall or shall not be wrongful. 
But the putting any body into it must at any rate be an offence : 
and this offence may be either usurpation or wrongful invest- 
ment, as before. 

In the next place, to consider it upon the footing of a burthen. 
In this point of view, if no other interest than that of the persons 
liable to be invested with it were considered, it is what ought 
not, upon the principle of utility, to subsist : if it ought, it can 
only be for the sake of the persons in whose favour it is estab- 
lished. If then it ought not on any account to subsist, neither 
non-investment, interception, nor divestment, can be wrongful 
with relation to the persons first mentioned, whatever they may 
be on any other account, in respect of the manner in which they 
happen to be performed : for usurpation, though not likely to be 
committed, there is the same room as before : so likewise is there 
for wrongful investment ; which, in as far as the trust is con- 
sidered as a burthen, may be styled wrongful imposition of trust. 
If the trust, being still of the burthensome kind, is of the 
number of those which ought to subsist, any offence that can be 
committed, with relation to the existence of it, must consist 
either in causing a person to &e in possession of it, who ought 
not to be, or in causing a person not to be in possession of it who 

► ought to be : in the former case, it must be either usurpation or 
wrongful divestment, as before : in the latter case, the person 
who is caused to be not in possession, is either the wrong-doer 
himself, or some other : if the wrong-doer himself, either at the 
time of the offence he was in possession of it, or he was not : if 
he was, it may be termed wron^ul abdication of trust ; if not, 

V wrongful detrectation^ or non-assumption : if the person, whom 

' ^ I do not find that this word has yet been received into the English 

language. In the Latin, however, it is very expressive, and is used in a 
sense exactly suitable to the sense here given to it. MUitiam det/rectare^ 
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the oSence causes not to be in the trust, is any other person, the 
offencemnstbeeither wrongfuldivestment, wrongfolnon-invest- 
ment, or wrongful interception, as before : in any of which cases 
to consider the trust in the light of a burthen, it might also be 
styled wrongful exemftion from trust. 

Lastly, with regard to the prejudice which the persons for 
whose benefit the trust is instituted, or any other persons whose 
interests may come to be affected by its existing or not existing 
in such or such hands, are liable to sustain. Upon examination 
it will appear, that by every sort of offence whereby the persons 
who are or should be in possession of it are liable, in that respect, 
to sustain a prejudice, the persons now in question are also liable 
to sustain a prejudice. The prejudice, in this case, is evidently 
of a very different nature from what it was of in the other : but 
the same general names will be applicable in this case as in that. 
If the beneficiaries, or persons whose interests are at stake upon 
the exercise of the trust, or any of them, are liable to sustain a 
prejudice, resulting from the quality of the person by whom it 
may be filled, such prejudice must result from the one or the 
other of two causes : i. From a person's having the possession 
of it who ought not to have it : or 2. From a person's not having 
it who ought : whether it be a benefit or burthen to the possessor, 
is a circumstance that to this purpose makes no difference. In 
the first of these cases the offences from which the prejudicetakes 
its rise are those of usurpation of trust, wrongful attribution of 
trust, and wrongful imposition of trust : in the latter, wrongful 
non-investment of trust, wrongfulinterceptionof trust, wrongful 
divestment of trust, wrongful abdication of trust, and wrongful 
detrectation of trust. 

So much for the offences which concern the existence or pos- 
session of a trust : those which concern the exercise of the func- 
tions that belong to it may be thus conceived. You are in 
possession of a trust : the time then for your acting in it must, 
on any given occasion, (neglecting, for simplicity's sake, the then 

to endeavour to avoid ■erving in the army, is a phraae not unfrequently 
met with in the Roman writers.. 
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present instant) be either past or yet to come. If past, your 
conduct on that occasion must have been either conformable to 
the purposes for which the trust was instituted, or unconform- 
able : if conformable, there has been no mischief in the case : if 
unconformable, the fault has been either in yourself alone, or in 
some other person, or in both : in as far as it has lain in yourself, 
it has consisted either in your not doing something which you 
ought to do, in which case it may be styled negcUive breach of 
trust ; or in your doing something which you ought not to do : 
if in the doing something which you ought not to do, the party 
to whom the prejudice has accrued is either the same for whose 
benefit the trust was instituted, or some other party at large : 
in the former of these cases, the ofience may be styled foaitive 
breach of tr'ost ; in the other, abuse of trust ^. In as far as 
the fault lies in another person, the offence on his part may 
be styled disturbarux of trust. Supposing the time for your 
acting in the trust to be yet to come, the effect of any act which 
tends to render your conduct unconformable to the purposes 
of the trust, may be either to render it actually and eventually 
unconformable, or to produce a chance of its being so. In the 
former of these cases, it can do no otherwise than take one or 
other of the shapes that have just been mentioned. In the latter 
case, the blame must lie either in yourself alone, or in some 
other person, or in both together, as before. If in another person, 
the acts whereby he may tend to render your conduct uncon- 

^ What is here meant by abuse of trust, is the exercise of a power 
usurped over strangers, under favour of the powers properly belonging to 
the trust. The distinction between what is here meant by breach of trust, 
and what is here meant by abuse of trust, is not very steadily observed in 
common speech : and in regard to public trusts, it will even in many cases 
be imperceptible. The two offences are, however, in themselves perfectly 
distinct : since the persons, by whom the prejudice is suffered, are in many 
cases altogether different. It may be observed, perhaps, that with regard 
to abuse of trust, there is but one species here mentioned ; viz. that which 
corresponds to positive breach of trust : none being mentioned as corre- 
sponding to negative breach of trust. The reason of this distinction will 
presently appear. In favour of the parties, for whose benefit the trust was 
created, the trustee is bound to act ; and therefore merely by his doing 
nothing they may receive a prejudice : but in favour of other persons at 
large he is not bound to act : and therefore it is only from some positive 
act on his part that any prejudice can ensue to them. 
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f ormable, must be exercised either on yourself, or on other ob- 
jects at large. If exercised on yourself, the inflnence they pos- 
sess must either be snch as operates immediately on yonr body, 
or such as operates immediately on yonr mind. In the latter 
case, again, the tendency of them must be to deprive you 
either of the knowledge, or of the power, or of the inclina- 
tion ^ which would be necessary to your maintaining such a 
conduct as shall be conformable to the purposes in question. If 
they be such, of which the tendency is to deprive you of the in- 
clination in question, it must be by applying to your will the 
force of some sediunng motive \ Lastly, This motive must be 
either of the coercive, or of the alluring kind ; in other words, 
it must present itself either in the shape of a mischief or of an 
advantage. Now in none of all the cases that have been men- 
tioned, except the last, does the offence receive any new denoi:.i- 
nation ; according to the event it is either a disturbance of trust, 
or an abortive attempt to be guilty of that offence. In this last 
it is termed bribery ; and it is that particular species of it which 
may be termed active bribery, or bribe-giving. In this case, to 
consider the matter on your part, either you accept of the bribe, 
or you do not : if not, and you do not afterwards commit, or go 
about to commit, either a breach or an abuse of trust, there is 
no offence, on your part, in the case : if you do accept it, whether 
you eventually do or do not commit the breach or the abuse 
which it is the bribe-giver's intention you should commit, you 
at any rate commit aii offence which is also termed bribery : and 
which, for distinction sake, may be termed ^passive bribery, or 
bribe-taking '. As to any farther distinctions, they will depend 

^ See infra, liy. note ; and ch. zviii. [Indirect Legislation]. 

' See ch. xL [Dispositions], xjdx. 

* To bribe a trustee, as such, is in fact neither more nor less than to 
suborn him to be guilty of a breach or an abuse of trust. Now subornation is 
of the number of those accessory offences which every principal offence,one as 
well as another, is liable to be attended with. See iiiira, xxxL note ; and B. L 
tit. [Accessory offences]. This particular species of subornation however 
being one that, besides its having a specific name framed to express it, is 
apt to engage a peculiar share of attention, and to present itself to view 
in company with other offences against trust, it would have seemed an 
omission not to have included it io that catalogue. 
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upon the nature of the particular sort of trust in question, and 
therefore belong not to the present place. And thus we have 
thirteen sub-divisions of offences against trust: viz. i. Wrongful 
non-investment of trust. 2. Wrongful interception of trust. 
3. Wrongful divestment of trust. 4. Usurpation of trust. 
5. Wrongful investment or attribution of trust. 6. Wrongful 
abdication of trust. 7. Wrongful detrectation of trust. 8. Wrong- 
ful imposition of trust. 9. Negative breach of trust. 10. Posi- 
tive breach of trust. 11. Abuse of trust. 12. Disturbance of 
trust. 13. Bribery. 

XXVIII. From what has been said, it appears that there Prodigality 
cannot be any other offences, on the part of a trustee, by which dismiaaed to 
a beneficiary can receive on any particular occasion any assign- 
able specific prejudice. One sort of acts, however, there are by 

which a trustee may be put in some danger pi receiving a pre- 
judice, although neither the nature of the prejudice, nor the 
occasion on which he is in danger of receiving it, should be 
assignable. These can be no other than such acts, whatever they 
may be, as dispose the trustee to be acted upon by a given bribe 
with greater effect than any with which he could otherwise be 
acted upon : or in other words, which place him in such circum- 
stances as have a tendency to ihcrease the quantum of his sensi- 
bility to the action of any motive of the sort in question \ Of 
these acts, there seem to be no others, that will admit of a de- 
scription applicable to all places and times alike, than acts of 
prodigality on the part of the trustee. But in acts of this nature 
the prejudice to the henepmary is contingent only and unliqui^ 
dated ; while the prejudice to the trustee himself ia certain and 
liquidated. If therefore on any occasion it should be found 
advisable to treat it on the footing of an offence, it will find its 
place more naturally in the class of self-regarding ones. 

XXIX. As to the subdivisions of offences against trust, these The tab- 
are perfectly analogous to those of offences by falsehood. The offoioes 
trust may be private, semi-public, or public : it may concern ^^^^ "^ 
property, person, reputation, or condition ; or any two or more by^S?*" 

^ See ch. vi. [Sensibility] ii. 

BBNTHAM R 
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^iitoiiiof of those articles at a time : as will le more particularly ex- 
ceggg plained in another place. Here too the offence, in running over 
the ground occupied by the three prior classes, will in some 
instances change its name, while in others it will not. 
gj^2^ XXX. Lastly, if it be asked. What sort of relation there sub- 
^^^ji^ sists between falsehoods on one hand, and offences concerning 



«»J^«»oe8 trust on the other hand ; the answer is, they are altogether dis- 
truft. parate. Falsehood is a circumstance that may enter into the 
composition of any sort of offence, those concerning trust, as well 
as any other : in some as an accidental, in others as an essen- 
tial instrument. Breach or abuse of trust are circumstances 
which, in the character of accidental concomitants, may enter 
into the composition of any other offences (thoseagainst falsehood 
included) besides those to which they respectively give name. 

§ 3. Genera of Class I. 

Analyiif XXXI. Returning now to class the first, let us pursue the 
ponSedno distribution a step farther, and branch out the several divisions 
ciaiiL* ° of that class, as above exhibited, into their respective generat 
that is, into such minuter divisions as are capable of bdng cha- 
racterised by denominations of which a great part are already 
current among the people ^. In this place the analysis must 
stop. To apply it in the same regular form to any of the other 
classes seems scarcely practicable : to semi-public, as also to 
public offences, on account of the interference of local circum- 
stances : to self -regarding ones, on account of the necessity it 
would create of deciding prematurely upon points which may 
appear liable to controversy : to offences by falsehood, and 
offences against trust, on account of the dependence there is 
between this class and the three former. What remains to 
be done in this way, with reference to these four classes, will 

^ In the enumeration of these genera, it is all along to be observed, 
that offences of an accessory nature are not mentioned ; unless it be here 
and there where they have obtained current names which seemed too much 
in vogue to be omitted. Accessory offences are those which, without being 
the very acts from which the mischief in question takes its immediate rise, 
are, in the way of causality, connected with those acts. See ch. vii 
[Actions] zziv. and B. I. tit. [Accessory offences]. 
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req^iire discussion, and will therefore be introduced with more 
propriety in the body of the work, than in a preliminary part, of 
which the business is only to draw outUnes. 

XXXII. An act, by which the happiness of an individual Offenoes 
is disturbed, is either simple in its effects or complex. ItiSividiila 
may be styled simple in its effects, when it affects him in oneSi^iem 
only of the articles or points in which his interest, as we haveor^mpiex.' 
seen, is liable to be affected : complex, when it affects him in 
several of those points at once. Such as are simple in their 
effects must of course be first considered. 

XXXIII. In a simple way, that is in one way at a time, aoffenoet 
man's happiness is liable to be disturbed either i. By actions S^^— 
referring to his own person itself ; or 2. By actions referring to* ®^*^®"* 
such external objects on which his happiness is more or less de- 
pendent. As to his own person, it is composed of two different 

parts, or reputed parts, his body and his mind. Acts which 
exert a pernicious influence on his person, whether it be on the 
corporeal or on the mental part of it, will operate thereon either 
immediately, and withoutaffectinghis will, ormediately,through 
the intervention of that faculty : viz. by means of the influence 
which they cause his will to exercise over his body. If with the 
intervention of his will, it must be by mental coercion : that is, 
by causing him to mil to maintain, and thence actually to main- 
tain, a certain conduct which it is disagreeable, or in any other 
way pernicious, to him to maintain. This conduct may either be 
positive or negative^ : when positive, the coercion is styled com- 
pulsion or constraint : when negative, restraint. Now the way 
in which the coercion is disagreeable to him, may be by pro- 
ducing either pain of body, or only pain of mind. If pain of 
body is produced by it, the offence will come as well under this 
affunder other denominations, which we shall come to presently. 
Moreover, the conduct which a man, by means of the coercion, is 
forced to maintain, will be determined either specifically and 
originally, by the determination of the particular acts them- 
selves which he is forced to perform or to abstain from, or 

* Ch. vii [Actionfl] viii. 
B2 
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generally and incidentally, by means of his being forced to be or 
not to be in such or such a place. But if he ^ prevented from 
being in one place, he is confined thereby to another. For the 
whole surface of the earth, like the surface of any greater or 
lesser body, may be conceived to be divided into two, as well as 
into any other number of parts or spots. If the spot then, which 
he is confined to, be smaller than the spot which he is excluded 
from, his condition may be called confinemeriJt : if larger, banish- 
ment \ Whether an act, the effect of which is to exert a per- 
nicious influence on the person of him who suffers by it,operates 
with or without the intervention of an act of his will, the mis- 
chief it produces will either be mortal or not mortal. If not 
mortal, it will either be reparable, that is temporary ; or irre- 
parable, that is perpetual. If reparable, the mischievous act 
may be termed a simple corporal injury ; if irreparable, an 
irreparable corporal injury. Lastly, a pain that a man experi- 
ences in his mind will either be a pain of actual sufferance, or a 
pain of appreliension. If a pain of apprehension, either the 
offender himself is represented as intending to bear a part in the 
production of it, or he is not. In the former case the offence 
may be styled menacemevi : in the latter case, as also where the 
pain is a pain of actual sufferance, a simple mental injury. And 
thus we have nine genera or kinds of personal injuries ; which, 
when ranged in the order most conmiodious for examination, 
will stand as follows ; viz. i. Simple corporal injuries. 2. Ir- 
reparable corporal injuries. 3. Simple injurious restrainment. 
4. Simple injurious compulsion ^. 5. Wrongful confinement. 

^ Of theee, and the several other leading expressions whioh there is occa- 
sion to bring to view in the remaining p£uii of this analysis, ample defini- 
tions will be found in the body of the work, conceived in tenninia legia. To 
give particular references to these definitions, would be encumbering the 
page to little purpose. 

' Injurious restrainment at large, and injurious compulsion at large, are 
here styled simple, in order to distinguish them from confinement, Mknish- 
ment, robbery, and extortion ; all which are, in many cases, but so many 
modifications of one or other of the two first-mentioned offences. 

To constitute an offence an act of simple injurious restrainment, or simple 
injurious compulsion, it is sufficient if the influence it exerts be, in the first 
place, pernicious ; in the next place, exerted on the person by the medium 
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6. Wrongful banisliment. 7. Wrongful homicide, 8, Wrongful 
menacement^ 9. Simple mental injuries^. 

of the will : it is not necessary that that part of the person on whioh it is 
exerted be the part to which it is pernicious : it is not even necessary that 
it should immediately be pernicious to either of these parts, though to one 
or other of them it must l^ pernicious in the loi^-run, if it be pernicious at 
alL An act in which the body, for example, is concerned, may be very 
disagreeable, and thereby pernicious to him who performs it, though neither 
disagreeable nor pernicious to his body : for instance, to stand or sit in 
pubfic with a label on his back, or under any other circuo^tances of 
Ignominy. 

^ It may be obseryed, that wrongful menacement is included as well in 
simple injurious restrainment as in simple injurious compulsion, except in 
the rare case where the motives by which one man is prevented by another 
from doing a thing that would have been materially to his advantage, or 
induced to do a thmg that is materially to his prejudice, are of the alluring 
kind. 

' Although, for reasons that have been already given (supra xxxi), no 
complete catalogue, nor therefore any exhaustive view,of either semi-public 
or self-regarding offences, can be exhibited in this chapter, it may be a 
satisfaction, however, to the reader, to see some sort of list of them, if it 
were only for the sake of having examples before his eyes. Such lists can- 
not any where be placed to more advantage than under the heads of the 
several divisions of private extra-regardii^ offences, to which the semi- 
public and self-regarding offences in question respectively correspond. 
Concerning the two latter, however, and the last more particularly, it must 
be understood that all I mean by inserting them here, is to exhibit the 
mischief, if any, which it is of the nature of them respectively to produce, 
without deciding upon the question, whether it would be worth while [see 
ch. xiii. Gases unmeet] in every instance, for the sake of combating that 
mischief, to introduce the evil of punishment. In the course of this detail, 
it will be observed, that there are several heads of extra-regarding private 
offences, to which the correspondent heads, either of semi-public or self- 
regarding offences, or of both, are wanting. The reasons of these deficien- 
cies will probably, in most instances, be evident enough upon the face of 
them. Lest they should not, they are however specified in the body of the 
work. They would ti^e up too much room were they to be inserted 
here. 

I. Sbmi-publio offenobs through calamity. Calamities, by which the 
persons or properties of men, or both, are liable to be affected, seem to be 
as follows : i. Pestilence or contagion. 2. Famine, and other kinds of 
scarcity. 3. Mischiefs producible by persons deficient in point of under- 
standing, such as infants, idiots, and maniacs, for want of their being 
properly taken care of. 4. Mischief producible by the ravages of noxious 
animals, such as beasts of prey, locusts, &c. &c. 5. Collapsion, or fall of 
large masses of solid matter, such as decayed buildings, or rocks, or masses 
of snow. 6. Inundation or submersion. 7. Tempest. 8. Blight. 9. Con- 
flagration. 10. Explosion. In as far as a man may contribute, by any 
imprudent act of his, to give birth to any of the above calamities, such act 
may be an offence. In as far as a man may fail to do what is incumbent on 
him to do towards preventing them, such failure may be an offence. 

n. SxMi-FXTBLio OFFiNOis of mere dehnquenoy. A whole neighbour- 
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Oflfenoe XXXIV. We come now to offences against reputation merely. 

reputation. These require but few distinctions. In point of reputation there 
is but one way of suffering, which is by losing a portion of the 
good-will of others. Now, in respect of the good-will which 
others bear you, you may be a loser in either of two ways : I. By 
the manner in which you are thought to behave yoursdf ; and 
2. By the manner in which others behave, or are thought to be- 
have, towards you. To cause people to think that you yourself 
have so behaved, as to have been guilty of any of those acts 
which cause a man to possess less than he did before of the 
good- will of the community, is what may be styled d^amaiion. 
But such is the constitution of human nature, and such the force 
of prejudice, that a man merely by manifesting his own want of 
good- will towards you, though ever so unjust in itself, and ever 
so unlawfully expressed, may in a manner force others to with- 
draw from you a part of theirs. When he does this by words, 
or by such actions as have no other effect than in as far as they 

hood may be made to suffer, i. Simple corporal injuries : in other words, 
they may be made to suffer in point of health, by offensive or dangerous 
trades or manuf aotures : by selling or falsely pufi^ off unwholesome medi- 
cines or provisions : by poisoning or drying up of springs, destroying of 
aqueducts, destroying woods, walk, or other fences against wind and rain : 
by any kinds of artificial scarcity; or by any other calamities intentionally 
produced. 2. and 3. Simple injurious restrainment, and simple injurious 
compulsion : for instance, by obliging a whole neighbourhood, by dint of 
threatening hand-billB, or threatening discourses, pubUcly delivered, to join, 
or forbear to join, in illuminations, acclamations, outcries, invectives, sub- 
scriptions, undertakings, processions, orany othermode of expressing joy or 
grief, displeasure or approbation ; or, inshort, in any other course of conduct 
whatsoever. 4. and 5. Confinement and banishment : by the spoiling of 
roads, bridges, or ferry-boats: by destroying or unwarrantably pre-occupy- 
ing public carriages, or houses of accommodation. 6. By menacement : as 
byincendiary letters, and tumultuous assemblies: b^ newspapers or hand- 
bills, denouncing vengeance against persons of particular denominations : 
for example, against Jews, Catholics, Protestants, Scotchmen, Gascons, 
Gatalonians, &c. 7. Simple mental injuries : as by distressful, terrifying, 
obscene, or irrelisious exhibitions ; such as exposure of sores by beggars, 
exposure of dead bodies, exhibitions or reports of counterfeit witchcrafts or 
apparitions, exhibition of obscene or blasphemous prints : obscene or bla^ 
phemous discourses held in public : spreading false news of public defeats in 
battle, or of other misfortunes. 

ni. Self-regarding offences against person, i. Fasting. Abstinence 
from venery, self-flagellation, self-mutilation, and other self-denying r nd 
self-tormenting pactices. 2. Gluttony, drunkenness, excessive venery, &nd 
other species of intemperance. 5. Suicide. 
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stand in the place of words, the offence may be styled vilifica- 
tion. When it is done by such actions as, besides their having 
this effect, are injuries to the person, the offence may be styled 
a personal insult: if it has got the length of reaching the body, a 
corporal insult : if it stopped short before it reached that length, 
it may be styled insulting menacement. And thus we have two 
genera or kinds of offences against reputation merely ; to wit, 
I. Defamation : and, 2. Vilification, or Revilement \ As to 
corporal insults, and insulting menacement, they belong to the 
compound title of offences against person and reputation both 
together. 

XXXV. If the property of one man suffers by the delinquency Offenoef 
of another, such property either was in trust with the offender, ^^w^. 
or it was not : if it was in trust, the offence is a breach of trust, 
and of whatever nature it may be in other respects, may be 
styled dissipation in breach of trusty or dissipation of property in 
trust. This is a particular case : the opposite one is the more 
common : in such case the several ways in which property may, 
by possibility, become the object of an offence, may be thus con- 
ceived. Offences against property, of whatever kind it be, may 
be distinguished, as hath been already intimated ^, into such as 
concern the legal possession of it, or right to it, and such as con- 
cern only the enjoyment of it, or, what is the same thing, the 
exercise of that right. Under the former of these heads come, 
as hath been already intimated^, the several offences of wrongful 
rum-investment, wrongful interception, wrongful divestment, 
usurpation, and wrongful attribution. When in the conmiission 
of any of these offences a falsehood has served as an instrument, 
and that, as it is commonly called, a wilful, or as it might more 
properly be termed, an advised^ one, the epithet /raw(Zt*feni may 
be prefixed to the name of the offence, or substituted in the 
room of the word wrongful. The circumstance of fraudulenfcy 
then may serve to characterise a particular species, comprisable 

* I. Sbmi-publio offences. I. Calumniation and vilification of par- 
ticular denominations of persons ; such as Jews, Catholics, &c. 

II. Self-begabdino OFFEKOBS. I. Incontinence in females. 2. Incest. 

* Supra xxvii. • lb. * See ch. ix. [Consciousness] ii. 
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under each of those generic heads : in like manner the circum- 
stance of forcBy of which more a little farther on, may serve to 
characterise another. With respect to wrongful interception in 
particular, the investitive event by which the title to the thing 
in question should have accrued to you, and for want of which 
such title is, through the delinquency of the offender, as it were, 
intercejfted, is either an act of his own, expressing it as his will, 
that you should be considered by the law as the person who is 
legally in possession of it, or it is any other event at large : in the 
former case, if the thing, of which you should have been put into 
possession, is a sum of money to a certain amoimt, the offence is 
that which has received the name of insolvency; which branch 
of delinquency, in consideration of the importance and extent 
of it, may be treated on the footing of a distinct genus of itself \ 

what. * The light in which the offence of insolvency is here exhibited, may 
perhaps at first consideration be apt to appear not only novel but im- 
proper. It may naturally enough appear, that when a man owes you a 
sum of money, for instance, the right to the money is yours already, 
and that what he withholds from you by not wying you, is not the legal 
title to it, possession of it, or power over it^ but the physical possession 
of it, or power over it, only. But upon a more accurate examination 
this will be found not to be the case. What is meant by payment, is 
always an act of investitive power, as above explained ; an expression of 
an act of the will, and not a physical act : it is an act exercised ivith 
rekUion indeed to the thing said to be paid, but not in a physical sense 
exercised upon it. A man who owes you ten pounds, takes up a handful 
of silver to that amount, and lays it down on a table at which you are 
sitting. If then by words, or gestures, or any means whatever, addressing 
himself to you, he intimates it to be his will that you should take up the 
money, and do with it as you please, he is said to have paid you : but if 
the case was, that he laid it down not for that purpose, but for some other, 
for instance, to count it and examine it, meaning to take it up again him- 
self, or leave it for somebody else, he has not paid you : yet the physical 
acts, exercised upon the pieces of money in question, are in both cases the 
same. Till he does express a will to that purport, what you have is not, 
properly speaking, the legal possession of the money, or a right to the 
money, but only a right to have him, or in his default perhaps a minister of 
justice, compelled to render you that sort of service, by the rendering of 
which he is said to pay you : that is, to express such will as above- 
mentioned, with regard to some corporeal article, or other of a certain 
species, and of value equal to the amount of what he owes you : or, in other 
words, to exercise in your favour an act of investitive power with relation 
to some such article. 

True it is, that in certam cases a man may perhaps not be deemed, 
according to common acceptation, to have paid you, without rendering you 
a further set of services, and those of another sort : a set of services, which 
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Next, with regard to such of the offences against property 

as concern only the enjoyment of the object in question. This 

object must be either a service, or set of services^, which should 

have been rendered by some ferson, or else an article belonging 

to the class of things. In the former case, the offence may be 

styled wrongful withholding of services^. In the latter case it may 

admit of farther modifications, which may be thus conceived : 

Whenany object which youhave had the physical occupation or 

enjoyment of, ceases, in any degree, in consequence of the act of 

another man, and without any change made in so much of that 

power as depends upon the intrinsic physical condition of your 

person, to be subject to that power ; this cessation is either 

owing to change in the intrinsic condition of the thing itself, 

or in its exterior situation with respect to you, that is, to its 

being situated out of your reach. In the former case, the nature 

of the change is either such as to put it out of your power to 

make any use of it at all, in which case the thing is said to be 

destroyed, and the offence whereby it is so treated may be termed 

are rendered by the exercising of certain acts of a physical nature upon the 
very thing with which he is said to pay you : to wit, by transferring the 
thing to a certain place where you may be sure to find it, and where it may 
be convenient for you to receive it. But these services, although the 
obligation of rendering them should be annexed by law to the obligation of 
rendering those other services in the performance of which the operation of 
payment properly consists, are plainly acts of a distinct nature: nor are they 
essential to the operation : by themselves they do not constitute it, and it 
may be performed without them. It rrnist be performed without them 
wherever the thing to be transferred happens to be already as much within 
the reach, physically speaking, of the creditor, as by any act of the debtor 
it can be made to be. 

This matter would have appeared in a clearer light had it been prac- 
ticable to enter here into a full examination of the nature of property, and 
the several modifications of which it is susceptible : but every thing cannot 
be done at once. 

^ Supra xxvi. 

» Under wrongful withholding of services is included hrecuih ofeontraei : 
for the obligation to render services may be grounded either on contract,or 
upon other titles : in other words, the event of a man's engaging in a 
contract is one out of many other investitive events from which the right of 
receiving them may take its commencement. See ch. xvii. [Limits], § iv. 

Were the word services to be taken in its utmost latitude (negative in- 
cluded as well as positive) this one head would cover the whole law. To 
this place then are to be referred such services only, the withholding of 
which does not coincide with any of the other offences, for which separate 
denominations have been provided. 
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wrongful destruction : or such only as to render the nses it is 
capable of being put to of less value than before, in which case 
it is said to be damaged^ or to have sustained damage, and the 
offence may be termed wrongful endamagement. Moreover, in 
as far as the value which a thing is of to you is considered as 
being liable to be in some degree impaired, by any act on the 
part of any other person exercised upon that thing, although on 
a given occasion no perceptible damage should ensue, the exer- 
cise of any such act is commonly treated on the footing of an 
offence, which may be termed wrongful using or occupation. 

If the cause of the thing's failing in its capacity of being of 
use to you, Ues in the exterior situation of it with relation to 
you, the offence may be styled wrongful detainmentK Wrongful 
detainment, or detention* during any given period of time, may 
either be accompanied with the intention of detaining the thing 
for ever (that is for an indefinite time), or not : if it be, and if 
it be accompanied at the same time with the intention of not 
being amenable to law for what is done, it seems to answer to 
the idea commonly annexed to the word embezdementf an offence 
which is commonly accompanied with breach of trust ^. In the 
' case of wrongful occupation, the physical faculty of occupying 
mayhavebeen obtained wither without the assistance or consent 
of the proprietor, or other person appearing to have a right to 

1 In the English law, detinue and detainer : detinue applied chiefly to 
movables ; detainer, to immovables. Under detinue and detainer cases 
are also comprised, in which the offence consists in forbearing to transfer 
the legal possession of the thing : such cases may be considered as coming 
under the head of wrongful non-investment. The distinction between 
mere physical possession and legal possession, where the latter is short- 
lived and defeasible, seems scarcely hitherto to have been attended to. In 
a multitude of instances they are confounded under the same expressions. 
The cause is, that probably under all laws, and frequently for very good 
reasons, the legal possession, with whatever certainty defeasible upon the 
event of a trial, is, down to the time of that event, in many cases annexed 
to the appearance of the physical. 

' In attempting to exhibit the import belongine to this and other names 
of offences in common use, I must be understood to speak all along with 
the utmost diffidence. The truth is, the import given to them is commonly 
neither determinate nor uniform : so that in the nature of things, no defi- 
nition that can be given of them by a private person can be altogether an 
exact one. To fix the sense of them belongs only to the legislator. 
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afford Buch assistance or consent. If without such assistance or 
consent, and the occupation be accompanied with the intention 
of detaining the thing for ever, together with the intention of 
not being amenable to law for what is done^ the ofEence seems to 
answer to the idea commonly annexed to the word^^6/i(or«^6aZm^. 
If in the same circumstances a force is put upon the body of any 
person who uses, or appears tobedisposed touse, any endeavours 
to prevent the act, this seems to be one of the cases in which 
the offence is generally understood to come imder the name of 
robbery. 

If the physical faculty in question was obtained with the as- 
sistance or consent of a proprietor or other person above spoken 
of, and still the occupation of the thing is an offence, it may have 
been either because the assistance or consent was not fairly or 
because it was not freely obtained. If not fairly obtained, it 
was obtained by falsehood^ which, if advised^ is in such a case 
termed /raiM^ ; and the offence, if accompanied with the inten- 
tion of not being amenable to law, may be termed frauduU'nJI, 
obtaif^fnent or d^rattdtnerU^ If not freely obtained, it was ob- 
tained by force : to wit, either by a force put upon the body, 
which has been already mentioned, or by a force put upon the 
mind. If by a force put upon the mind, or in other words, by 
the application of coercive motives 2, it must be by producing 
the apprehension of some evil : which evil, if the act is an offence, 
must be some evil to which on the occasion in question the one 
person has no right to expose the other. This is one case in 
which, if the offence be accompanied with the intention of de 
taining the thing for ever, whether it be or be not accompanied 
with the intention of not being amenable to law, it seems to 
agree with the idea of what is commonly meant by extortion 
Now the part a man takes in exposing another to the evil in 

* The remaining oases come under the head of usurpation, or wrongful 
investment of property. The distinction seems hardly hitherto to have 
been attended to : it turns like another, mentioned above, upon the dis- 
tinction between legal possession and physical. The same observation 
may be applied to the case of extortion hereafter following. 

• Vide supra, xxvii 
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question, must be either a positive or a negative part. In the 
former case, again, the evil must either be present or distant. 
In the case then where the assistance or consent is obtained by 
a force put upon the body, or where, if by a force put upon the 
mind, the part taken in the exposing a man to the apprehension 
of the evil is positive, the evil present, and the object of it his 
person, and if at any rate the extortion, thus applied, be accom- 
panied with the intention of not being amenable to law, it seems 
to agree with the remaining case of what goes under the name 
of robbery. 

As to dissipation in breach of trust, this, when productive of 
a pecimiary profit to the trustee, seems to be one species of what 
IB commonly meant by j>eculation. Another, and the only re- 
maining one, seems to consist in acts of occupation exercised by 
the trustee upon the things which are the objects of the fiduciary 
property, for his own benefit, and to the damage of the benefi- 
ciary. As to robbery, this offence, by the manner in which the 
assistance orconsentis obtained, becomes an offence against pro- 
perty and person at the same time. Dissipation in breach of trust, 
and peculation, may perhaps be more commodiously treated 
of under the head of offences against trust \ After these excep- 
tions, we have thirteen genera or principal kinds of offences 
against property, which, when ranged in the order most commo- 
dious for examination, may stand as follows, viz. i. Wrongful 
non-investment of property. 2. Wrongful interception of pro- 
perty. 3. Wrongful divestment of property. 4. Usurpation of 
property. 5. Wrongful investment of property. 6. Wrongful 
withholding of services. 7. Wrongful destruction or endamage- 
ment. 8. Wrongful occupation. 9. Wrongful detainment. 
10. Embezzlement, ii. Theft. 12. Defraudment. 13. Ex- 
tortion 2. 

^ Usury, which, if it must be an offence, is an offence committed with 
consent, that is, with the consent of the party supposed to be injured, can- 
not merit a place in the catalogue of offences, imless the consent were 
either imfairly obtained or unfreely : in the first case, it coincides with 
defraudment ; in the other, with extortion. 

* I. Seiq-publio Oftenobs. I . Wrongful divestment, interception, usur- 
pation, &o. of valuables, which are the property of a corporate body ; or 
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We proceed now to consider offences which arc complex in 
their effects. Regularly, indeed, we should come to offences 
against condition ; but it will be more convenient to speak 
first of offences by which a man's interest is affected in two 
of the preceding points at once. 

XXXVI. First, then, with regard to offences which affect Offences 
person and reputation together. When any man, by a mode of pS^ and 
treatment which affects the person, injures the reputation of '*'*" *°"* 
another, his end and purpose must have been either his own im- 
mediate pleasure, or that sort of reflected pleasure, which in cer- 
tain circumstances may be reaped from the suffering of another. 
Now the only immediate pleasure worth regarding, which any 
one can reap from the person of another, and which at the same 
time is capable of affecting the reputation of the latter, is the 
pleasure of the sexual appetite^. This pleasure, then, if reaped 
at all, must have been reaped either against the consent of the 
party, or with consent. If with consent, the consent must have 
been obtained, either freely and fairly both, or freely but not 
fairly, or else not even freely ; in which case the fairness is out 
of thequestion. If theconsent be altogether wanting, the offence 
is called ra'pe : if not fairly obtained, sediuiion simply : if not 
freely, it may be called /orci6Ze seditction. In any case, either 
the offence has gone the length of consummation, or has stopped 
short of that period ; if it has gone that length, it takes one or 
other of the names just mentioned : if not, it may be included 
alike in all cases under the denomination of a simple lascivious 
injury. Lastly, to take the case where a man injuring you in 
your reputation, by proceedings that regard your person, does it 

which are in the indiscriminate occupation of a neighbourhood ; such as 
parish churches, altars, relics, and other articles appropriated to the pur- 
poses of religion : or things which are in the indiscriminate occupation of 
the public at large ; such as mile-stones, market-houses, exchanges, public 
gardens, and cathedrals. 2. Setting on foot what have been called hubldes, 
or fraudulent partnership, or gaming adventures ; propagating false news, 
to raise or sink the value of stocks, or of any other denomination of 
property. 

II. Sblf-seoabdino Offbkoes. I. Idleness. 2. Gaming. 3. Other 
species of prodigality. 

^ See ch. v. [Pleasurei and Pains]. 
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for the sake of that sort of pleasure which will sometimes result 
from the contemplation of another's pain. Under these circum- 
stances either the ofience has actually gone the length of a cor- 
poral injury, or it has rested in menacement : in the first case it 
may be styled a corporal insuU; in the other, it may come under 
the name of insulting menacement. And thus we have six genera, 
or kind of ofiences, against person and reputation together; 
which, when ranged in the order most commodious for con- 
sideration, will stand thus : i. Corporal insults. 2. Instdting 
menacement. 3. Seduction. 4. Rape. 5. Forcible seduction. 
6. Simple lascivious injuries \ 
^Jgjw XXXVII. Secondly,withrespecttothosewhichaSectperson 

po™^«»d and property together. That a force put upon the person of a 
man may be among the means by which the title to property 
may be unlawfully taken away or acquired, has been already 
stated \ A force of this sort then is a circumstance which may 
accompany the offences of wrongful interception, wrongful di- 
vestment, usurpation, and wrongful investment. But in these 
cases the intervention of this circumstance does not happen to 
have given any new denomination to the offence K In all or any 
of these cases, however, by prefijdng the epithet /bfciftZe, we may 
have so many names of offences, which may either be considered 
as constituting so many species of the genera belonging to the 
division of offences against property, or as so many genera be- 
longing to the division now before us. Among the offences that 
concern the enjoyment of the thing, the case is the same with 
wrongful destruction and wrongful endamagement; as also with 
wrongful occupationand wrongful detainment. As totheoffence 
of wrongful occupation, it is only in the case where the thing 
occupied belongs to the class of immovables, that, when accom- 
panied by the kind of force in question, has obtained a particular 

^ I. Semx-pxtblio Ofpbncbs — ^none. 

II. Self-sbgabdino Offidnoes. I. Sacrifice of virginity. 2. Inde- 
cencies not public. 

■ Supra. 

' Xn the technical language of the English law, property so aoquired is 
said to be aoquired by dureea. 
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name which is in common use : in this case it is called forcible 
entry : forcible detainment, as applied also to immovables, but 
only to immovables, has obtained, among lawyers at least, the 
name ot forcible detainer \ And thus we may distinguish ten 
genera, orkindsof offences, againstpersonand property together, 
which, omitting for conciseness' sake the epithet wrongful, will 
stand thus : i. Forcible interception of property. 2. Forcible 
divestment of property. 3. Forcible usurpation, 4. Forcible 
investment. 5. Forcible destruction or endamagement. 6. For- 
cible occupation of movables. 7. Forcible entry. 8. Forcible 
detainment of movables. 9. Forcible detainment of immov- 
ables. 10. Robbery 2. 

XXXVIII. We come now to offences against condition. A offencea 
man's condition or station in life is constituted by the legal S^ition.- 
relation he bears to the persons who are about him ; that is, asSSm^tiT* 
we have already had occasion to show 3, by duties, which, by^^^ 
being imposed on one side, give birth to rights or powers on the 

other. These relations, it is evident, may be almost infinitely 
diversified. Some means, however, may be found of circum- 
scribing the field within which the varieties of them are dis- 
played. In the first place, they must either be such as are 
capable of displaying themselves within the circle of a private 
family, or such as require a larger space. The conditions con- 
stituted by the former sort of relations may be styled domestic : 
those constituted by the latter, dvil. 

XXXIX. As to domestic conditions, the legal relations by Domestic 
which they are constituted may be distinguished into I. Such as ^undSi ot 

^ Applied to movables, the circumstance of force has never, at least by 
the technical part of the language, been taken into account : no such com- 
bination of terms &b forcible occupation is in current use. The word detinue 
is applied to movables only : and (in the language of the law) the word 
forcible has never been combined with it. The word applied to immov- 
ables is detainer: this is combined with the word /orciWe ; and what is 
singular, it is scarcely in use without that word. It was impossible to 
steer altogether clear of this technical nomenclature, on account of the 
influence which it has on the body of the language. 

' I. Semi-pubuo Offenoes. I. Incendiarism. 2. Criminal inundation. 
11. SELF-BEQABDiNa Offsnoes — ^none. 

' Supra, zzv. note. 
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natuna are superadded to relations purely natural : and 2. Such as, 

relation- ..i^ . , .,-,.,. , , . . . 

ships. Without any such natural basis, subsist purely by institution. 
By relations purely natural, I mean those which may be said to 
subsist between certain persons in virtue of the concern which 
they themselves, or certain other persons, have had in the process 
which is necessary to the continuance of the species. These 
relations may be distinguished, in the first place, into contiguous 
and uncontiguous. The uncontiguous subsist through the inter- 
vention of such as are contiguous. The contiguous may be dis- 
tinguished, in the first place, into coniMjibial, and post-connubial \ 
Those which may be termed connubial are two : I. That which 
the male bears towards the female : 2. That which the female 
bears to the male 2. The post-connubial are either productive or 
derivative. The productive is that which the male and female 
above-mentioned bear each of them towards the children who are 
the immediate fruit of their union ; this is termed the relation of 
parentality. Now as the parents must be, so the children may 
be, of different sexes. Accordingly the relation of parentality 
may be distinguished into four species : i. That which a father 
bears to his son : this is termed paternity. 2. That which a 

^ By the terms connubial and poH-eonnubial, all I mean at present to 
bring to view is, the mere physical union, apart from the ceremonies and 
legal engagements that will afterwards be considered as accompanying it. 
R«iadoi»~ * The vague and undetermined nature of the fictitious entity, callSd a 

tPo^csi^t from fgig^^Qj;^^ ig^ Qj^ occasions like the present, apt to be productive of a good 
objectf. ^Qg\ of confusion. A relation is either said to be home by one of the 

objects which are parties to it, to the other, or to svbaist between them. 
The latter mode of phraseology is, perhaps, rather the more common. 
In such case the idea seems to be, that from the consideration of the two 
objects there results but one relation, which belongs as it were in common 
to them both. In some cases, this perhaps may answer the purpose veiy 
well : it will not, however, in the present case. For the present purpose it 
wiU be necessary we should conceive two relations as resulting from the 
two objects, and borne, since such is the phrase, by the one of them to or 
towards the other : one relation borne by the first object to the second : 
another relation borne by the second object to ^ae first. This is necessary 
on two accounts : i. liecause for the relations themselves there are in 
many instances separate names : for example, the relations of guardianship 
and wardship : in which case, the speaMng of them as if they were but 
one, may be productive of much confusion. 2. Because the two different 
relationships give birth to so many conditions : which conditions are so far 
different, that what is predicated and will hold good of the one, will, in 
various particulars, as we shall see, not hold good of the other. 
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father bears to his (laughter : this also is termed paternity. 
3. That which a mother bears to her son : this is called maier' 
nity, 4. That which a mother bears to her daughter : this also 
is termed maternity. Uncontiguous natural relations may be 
distinguished into immediate and remote. Such as are imme- 
diate, are what one person bears to another in consequence of 
their bearing each of them one simple relation to some third 
person. Thus the paternal grandfather is related to the paternal 
grandson by means of the two different relations, of different 
kinds, which together they bear to the father : the brother on 
the father's side, to the brother, by means of the two relations of 
the same kind, which together they bear to the father. In the 
same manner we might proceed to find places in the system for 
the infinitely diversified relations which result from the com- 
binations that may be formed by mixing together the several 
sorts of relationships by aaceinJt, relationships by descenty col- 
lateral relationships, and relationships by affinity : which 
latter, when the union between the two parties through whom 
the affinity takes place is sanctioned by matrimonial solemnities, 
are termed relationships by m/i^riage. But this, as it would be 
a most intricate and tedious task, so happily is it, for the pre- 
sent purpose, an unnecessary one. The only natural relations 
to which it will be necessary to pay any particular attention, 
are those which, when sanctioned by law, give birth to the con- 
ditions of husband and wife, the two relations comprised under 
the head of parentality, and the corresponding relations com- 
prised under the head of filiality or fiUation. 

What then are the relations of a legal kind which can be 
superinduced upon the above-mentioned natural relations ? They 
must be such as it is the nature of law to give birth to and 
establish. But the relations which subsist purely by institution 
exhaust, as we shall see, the whole stock of relationships which 
it is in the nature of the law to give birth to and establish. 
The relations then which can be superinduced upon those which 
are purely natural, cannot be in themselves any other than what 
are of theuiumber of those which subsist purely by institution : 
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SO that all the difference there can be between a legal relation 
of the one sort, and a legal relation of the other sort, is, that 
in the former case the circumstance which gave birth to 
the natural relation serves as a mark to indicate where the 
legal relation is to fix : in the latter case, the place where 
the legal relation is to attach is determined not by that cir- 
cumstance but by some other. From these considerations it 
will appear manifestly enough, that for treating of the several 
sorts of conditions, as well natural as purely conventional, in 
the most commodious order, it will be necessary to give the 
precedence to the latter. Proceeding throughout upon the same 
principle, we shall all along give the priority, not to those which 
are first by nature, but to those which are most simple in point 
of description. There is no other way of avoiding perpetual 
anticipations and repetitions. 

XL. We come now to consider the domestic or family rela- 
tions, which are purely of legal institution. It is to these in 
effect, that both kinds of domestic conditions, considered as the 
work of law, are indebted for their origin. When the law, no 
matter for what purpose, takes upon itself to operate, in a matter 
in which it has not operated before, it can only be by imposing 
cbligation \ Now when a legal obligation is imposed on any 
man, there are but two ways in which it can in the first instance 
be enforced. The one is by giving the power of enforcing it to 
theparty in whose favour it is imposed : the other is by reserving 
that power to certain third persons, who, in virtue of their pos- 
sessing it, are styled ministers of justice. In the first case, the 
party favoured is said to possess not only a right as against the 
party obliged, but also a potoer over him : in the second case, a 
right only, uncorroborated by power. In the first case, the party 
favoured maybe styled a superior, and as they are both members 
of the same family, a domestic superior, with reference to the 
party obliged : who, in the same case, may be styled a domestic 
inferior, with reference to the party favoured. Now in point 
of possibility,, it is evident, that domestic conditions, or a kind 
' Seeoh.ZTiL[Limito],}iiL 
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of fictitious possession analogous to domestic conditions, might 

have been looked upon as constituted, as well by rights alone, 

without powers on either side, as by powers. But in point o£ 

utility 1 it does not seem expedient : and in point of fact, pro- 

* Two persons, who by any means stand engaged to live together, can 
never live together long, but one of them will choose that some act or other 
should be done which the other will choose should not be done. \Mien 
this is the case, how is the competition to be decided 7 Laying aside gene- 
rosi^ and good-breeding, which are the tardy and uncertain fniits of long- 
established laws, it is evident that there can l>e no certain means of deciding 
it but physical power : which indeed is the very means by which family as 
well as other competitions must have been decided, long before any such 
office as that of legislator had existence. This then being the order of 
things which the legislator finds established by nature, how should he do 
better than to acquiesce in it? The persons who by the influence of causes 
that prevail every where, stand engaged to live together, are, i . Parent and 
child, during the infancy of the latter : 2. Man and wife : 3. Children of 
the same parents. Parent and child, by necessity : since, if the child did 
not live with the parent (or with somebody standing in the place of the 
parent) it could not live at all : husband and wife, by a choice approaching 
to necessity : children of the same parents, by the necessity of their hving 
each of them with the parents. As between parent and child, the necessity 
there is of a power on the part of the parent for the preservation of the 
child supersedes all farther reasoning. As between man and wife, that 
necessity does not subsist. The only reason that applies to this case is the 
necessity of putting an end to competition. The man would have the meat 
roasted, the woman boiled : shall they both fast tQl the judge comes in to 
dress it for them? The woman would have the child dressed in green ; the 
man, in blue: shaU the child be naked till the judge comes in to clothe it 7 
This affords a reason for giving a power to one or other of the parties : but 
it affords none for giving the power to the one rather than to the other. 
How then shall the legislator determine 7 Supposing it equally easy to 
give it to either, let him look ever so long for a reason why he should give 
it to the one rather than to the other, and he may look in vain. But how 
does the matter stand already 7 for there were men and wives (or, what 
comes to the same thing, male and female living together as man and wife) 
before there were legislators. Looking round him then, he finds almost 
every where the male the stronger of the two ; and therefore possessing 
already, by purely physical means, that power which he is thinking of 
bestowing on one of them by means of law. How then can he do so well 
as by placing the legal power in the same hands which are beyond compari- 
son the more likely to oe in possession of the physical 7 in this way, few 
transgressions, and few calls for punishment : in the other way, perpetual 
transgressions, and perpetual calls for punishment. Solon is said to have 
transferred the same idea to the distribution of state powers. Here then 
was ^eneroZtzo^Mm; here was the work of genius. But in the disposal of 
domestic power, every legislator, without any effort of genius, has been a 
Solon. So much for reasonBi^ : add to which, in point of motives*, that legis- 

* Sodal motives : sympathy for the public t ]ove of reputation, &e. 
2 Self-regarding motives : or social motives, which are social in a less extent : sympathy 
for persons of a particiilar description : persons of the same sex. 

82 
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bably owing to the invariable perception which men must have 
had of the inexpediency, no such conditions seem ever to have 
been constituted by such feeble bands. Of the legal relation- 
ships then, which are capable of being made to subsist within 
the circle of a family, there remain those only in which the 
obligation is enforced by power. Now then, wherever any such 
power is conferred, the end or purpose for which it was con- 
ferred (unless the legislator can be supposed to act without a 
motive) must have been the producing of a benefit to somebody : 
in other words, it must have been conferred for the Bok^ of some- 
body. The person then, for whose sake it is conferred, must 
either be one of the two parties just mentioned, or a third party : 
if one of these two, it must be either the superior or the inferior. 
If the superior, such superior is commonly called a mastefr ; and 
the inferior is termed his sefoat^ : and the power may be termed 
a beneficial one. If it be for the sake of the inferior that the 
power is established, the superior is termed a guardian ; and 
the inferior his ward: and the power, being thereby coupled with 
a trust, may be termed ^kfduciary one. If for the sake of a 
third party, the superior may be termed a superintendent ; and 
the inferior his subordinate. This third party will either be an 
assignable individual or set of individuals, or a set of unassign- 
able individuals. In this latter case the trust is either a public 
or a semi-public one : and the condition which it constitutes is 
not of the domestic, but of the civil kind. In the former case, 
this third party or princij)al, as he may be termed, either has 
a beneficial power over the superintendent, or he has not : if he 
has, the superintendent is his servant, and consequently so also 
is the subordinate : if not, the superintendent is the master of 
the subordinate ; and all the advantage which the principal has 
over his superintendent, it that of possessing a set of rights, un- 
corroborated by power ; and therefore, as we have seen \ not fit 



latoTs seem all to have been of the male sex, down to the days of Catherine. 
I speak here of those who frame laws, not of those who touch them witii 
a sceptre. 
^ Supra, note, page 259. 
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to constitute a condition of the domestic kind. But be the con- 
dition what it may which is constituted by these rights, of what 
nature can the obligations be, to which the superintendent is 
capable of being subjected by means of them 1 Theyare neither 
more nor less than those which a man is capable of being sub- 
jected to by powers. It follows, therefore, that the ftmctions of 
a principal and his superintendent coincide with those of a 
master and his servant; and consequently that the ofEences rela* 
tive to the two former conditions will coincide with the oSences 
relative to the two latter. 

XLI. Ofiences to which the condition of a master, like any Offenoee 
other kind of condition, is exposed, may, as hath been already condit^ of 
intimated^ be distinguished into such as concern the existence * ™" ''• 
of the condition itself, and such as concern the performance of 
the functions of it, while subsisting. First then, with regard to 
such as affect its existence. It is obvious enough that the ser- 
vices of one man may be a benefit to another : the condition of 
a master may therefore be a beneficial one. It stands exposed, 
therefore, to the offences of wrongful non-investment, wrongful 
interceptiony usurpation, wrongful investment, and wrongful di- 
vestment. But how should it stand exposed to the offences of 
lorongful abdication, wrongful detrectation, and wrongful imposi- 
tion ? Certainly it cannot of itself ; for services, when a man 
has the power of exacting them or not, as he thinks fit, can never 
be a burthen. But if to the powers, by which the condition of 
a master is constituted, the law thinks fit to annex any obliga- 
tion on the part of the master ; for instance, that of affording 
maintenance, or giving wages, to the servant, or paying money 
to anybody else ; it is evident that in virtue of such obligation 
the condition may become a burthen. In this case, however, 
theconditionposses8edbythemasterwillnot,properlyspeaking, 
be the pure and simple condition of a master : it will be a kind 
of complex object, resolvable into the beneficial condition of a 
master, and the burthensome obligation which is annexed to it. 
Still however, if the nature of the obligation lies within a narrow 
* Vide supra, xxvii. 
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compass, and does not, in the manner of that which constitutes 
a trust, interfere with the exercise of those powers by which the 
condition of thesuperior is constituted, the latter, notwithstand- 
ing thisf oreignmixture, will still retain the name of mastership^. 
In this case therefore, but not otherwise, the condition of a 
master may stand exposed to the offences of wrongful abdication, 
wrongful detreckUion, and wrongful imposition. Next as to the 
behaviour of persons with reference to this condition, while con- 
sidered as subsisting. In virtue of its being a benefit, it is ex- 
posed to disturbance. This disturbance will either be the offence 
of a stranger, or the offence of the servant himself. Where it is 
the offence of a stranger, and is committed by taking the person 
of the servant, in circumstances in which the taking of an object 
belonging to the class of things wotdd be an act of theft, or 
(what is scarcely worth distinguishing from theft) an act of em- 
bezzlement : it may be termed servant-stealing. Where it is the 
offence of the servant himself, it is styled breach of duty. Now 
the most flagrant species of breach of duty, and that which in- 
cludes indeed every other, is that which consists in the servant*s 
withdrawing himself from the place in which the duty should be 
performed. This species of breach of duty is termed elopement. 
Again, in virtue of the power belonging to this condition, it is 
liable, on the part of the mastei to abuse. But this power is 
not coupled with a trust. The condition of a master is there- 
fore not exposed to any offence which is analogous to breach of 
trust. Lastly, on account of its being exposed- to abuse, it may 
be conceived to stand, in point of possibility, exposed to bribery. 
But considering how few, and how insignificant, the persons are 
who are liable to be subject to the power here in question, this 
is an offence which, on account of the want of temptation, there 
will seldom be any example of in practice. We may therefore 

^ In most civilized natioDB there is a sort of domestic condition, in which 
the superior is termed a master, while the inferior is termed sometimes 
indeed a servant, but more particularly and more frequently an apprentice. 
In this case, though the superior is, in point of usage, known by no other 
name than that of a master, the relationship is in point of fact a mixed one, 
compounded of that of master and that of guardian. 
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reckon thirteen sorts of offences to which the condition of a 
master is exposed ; viz. i. Wrongful non-investment of master- 
ship. 2. Wrongful interception of mastership. 3. Wrongful 
divestmentof mastership. 4.nsurpationof mastership. S.Wrong- 
ful investment of mastership. 6. Wrongful abdication of master- 
ship. 7. Wrongful detrectation of mastership. 8. Wrongful 
imposition of mastership. 9. Abuse of mastership. 10. Dis- 
turbance of mastership. 11. Breach of duty in servants. 
12. Elopement of servants. 13. Servant-stealing. 

XLII. As to the fowef by which the condition of a master is Vuriom 
constituted, this may be either limited or unlimited. When it wrrHude. 
is altogether unlimited, the condition of the servant is styled 
fure slavery. But as the rules of language are as far as can 
be conceived from being steady on this head, the term slavery is 
commonly made use of wherever the limitations prescribed to 
the power of the master are looked upon as inconsiderable. 
Whenever any such limitation is prescribed, a kind of fictitious 
entity is thereby created, and, in quality of an incorporeal object 
of possession, is bestowed upon the servant : this object is of the 
class of those which are called rights : and in the present case is 
termed, in a moire particular manner, a liberty ; and sometimes a 
privilege, an immunity, or an exem^ion. Now those limitations 
on the one hand,- and these liberties on the other, may, it is evi- 
dent, be as various as the acts (positive or negative) which the 
master may or may not have the power of obliging the servant 
to submit to or to perform. Correspondent then to the infini- 
tude of these liberties, is the infinitude of the modifications 
which the condition of mastership (or, as it is more common to 
say in such a case, that of servitude) admits of. These modifi- 
cations, it is evident, may, in different countries, be infinitely 
diversified. In different countries, therefore, the offences charac- 
terised by the above names will, if specifically considered, admit 
of very different descriptions. If there be a spot upon the earth 
so wretched as to exhibit the spectacle of pure and absolutely 
unlimited slavery, on that spot there will be no such thing as 
any abuse of mastership ; which means neither more nor less 
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than that no abuse of mastership will therebe treated onthe foot- 
ing of an o£Eence. As to the question, Whether any, and what, 
modes of servitude ought to be established or kept on foot ? this 
is a question, the solution of which belongs to the civil branch of 
the art of legislation. 
Aching the XI^M- Next, with regard to the offences that may concern 
awnSS.^' the condition of a servant. It might seem at first sight, that a 
condition of this kind could not have a spark of benefit belong- 
ing to it : that it could not be attended with any other con- 
sequences than such as rendered it a mere burthen. But a 
burthen itself may be a benefit, in comparison of a greater bur- 
then. Conceive a man's situation then to be such, that he must, 
at any rate, be in-a state of pure slavery. Still may it be mate- 
rial to him, and highly material, who the person is whom he has 
for his master. A state of slavery then, under one master, may 
be a beneficial state to him, in comparison with a state of slavery 
under another master. The condition of a servant then is ex- 
posed to the several offences to which a condition, in virtue of 
its being a beneficial one, is exposed ^. More than this, where 
the power of the master is limited, and the limitations annexed 
to it, and thence the liberties of the servant, are considerable, 
the servitudemay evenbe positively eligible. For amongst those 
limitations may be such as are sufficient to enable the servant 
to possess property of his own : being capable then of possessing 
property of his own, he may be capable of receiving it from his 
master : in short, he may receive wages, or other emoluments, 
from his master ; and the benefit resulting from these wages 
may be so considerable as to outweigh the burthen of the servi- 

^ It may seem at first, that a person who is in the condition of a slave, 
could not have it in his power to engage in such course of proceeding as 
would be necessary, in order to give him an apparent title to be reckoned 
among the slaves of another master. But though a slave in point of righif 
it may happen that he has eloped for instance, and is not a slave in point 
Qifact : or, suppose him a slave in point of fact, and ever so vigilantly 
guarded, still a person connected with him by the ties of sympathy, might 
do that for him which, though willing and assenting, he might not be able 
to do for himself : might forge a deed of donation, for example, from the 
one master to the other. 
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tude, and, by that means, render that condition more beneficial 
upon the whole, and more eligible, than that of one who is not 
in any respect under the control of any such person as a master. 
Accordingly, by these means the condition of the servant may 
be so eligible, that his entrance into it, and his continuance in it, 
may have been altogether the result of his own choice. That 
the nature of the two conditions may be the more clearly under- 
stood, it may be of use to show the sort of correspondency there 
is between the offences which affect the existence of the one, and 
those which affect the existence of the other. That this cor- 
respondency cannot but be very intimate is obvious at first sight. 
It is not, however, that a given offence in the former catalogue 
coincides with an offence of the same name in the latter cata- 
logue : usurpation of servantship with usurpation of mastership, 
for example. But the case is, that an offence of one denomina- 
tion in the one catalogue coincides with an offence of a different 
denomination in the other catalogue. Nor is the coincidence 
constant and certain: but liable to contingencies, as we shall see. 
First, then, wrongful non-investment of the condition of a ser- 
vant, if it be the offence of one who should have been the master, 
coincides with wrongful detrectation of mastership : if it be the 
offence of a third person, it involves in it non-investment of 
mastership, which, provided the mastership be in the eyes of him 
who should have been master a beneficial thing, but not other- 
wise, is wrongful. 2. Wrongful interception of the condition of 
a servant, if it be the offence of him who should have been 
master, coincides with wrongful detrectation of mastership : if it 
be the offence of a third person, and the mastership be a bene- 
ficial thing, it involves in it wrongful interception of master- 
ship. 3 . Wrongful divestment of servantship, if it be the offence 
of the master, but not otherwise, coincides with wrongful ab- 
dication of mastership : if it be the offence of a stranger, it 
involves in it divestment of mastership, which, in as far as the 
mastership is a beneficial thing, is wrongful. 4. Usurpation of 
servantship coincides necessarily with wrongful imposition of 
mastership : it will be apt to involve in it wrongful divestment 
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of mastership : but this only in the case where the usurper, pre- 
viously to the usurpation, was in a state of servitude under some 
other master. 5. Wrongful investment of servantship (the ser- 
vantship being considered as a beneficial thing) coincides with 
imposition of mastership ; which, if in the eyes of the pretended 
master the mastership should chance to be a burthen, will be 
wrongful. 6. Wrongful abdication of servantship coincides with 
wrongful divestment of mastership. 7. Wrongful detrectation 
of servantship, with wrongful non-investment of mastership. 
8. Wrongful imposition of servantship, if it be the ofience of the 
pretended master, coincides with usurpation of mastership : if 
it be the o£Eence of a stranger, it involves in it imposition of 
mastership, which, if in the eyes of the pretended master the 
mastership should be a burthen, will be wrongful. As to abuse 
of mastership, disturbance of mastership, breach of duty in 
servants, elopement of servants, and servant-stealing, these are 
offences which, without any change of denomination, bear equal 
relation to both conditions. And thus we may reckon thirteen 
sorts of offences to which the condition of a servant stands ex- 
posed : viz. I. Wrongful non-investment of servantship. 2. 
Wrongful interception of servantship. 3. Wrongful divestment 
of servantship. 4. Usurpation of servantship. 5. Wrongful 
investment of servantship. 6. Wrongful abdication of servant- 
ship. 7. Wrongful detrectation of servantship. 8. Wrongful 
imposition of servantship. 9. Abuse of mastership. 10. Dis- 
turbance of mastership. 11. Breach of duty in servants. 
12. Elopement of servants. 13. Servant-stealing. • 
Guardian- XLIV. We now come to the offences to which the condition 
Necessity of of a guardian is exposed. A guardian is one who is invested 
tion. with power over another, living within the compass of the same 

family, and called a ward ; the power being to be exercised for 
the benefit of the ward. Now then, what are the cases in which 
it can be for the benefit of one man, that another, living within 
the compass of the same family, should exercise power overhim ? 
Consider either of the parties by himself, and suppose him, in 
point of understanding, to be on a level with the other, it seems 
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evident enough that no such oasee can ever exist ^. To the pro- 
duction of happiness on the part of any given person (in like 
manner as to the production of any other e£Eect which is the re- 
sult of human agency) three things it is necessary should concur : 
knowledge, inclination, and physical power. Now as there is no 
man who is so sure of being inclined^ on all occasions, to promote 
your happiness as you yourself are, so neither is there any man 
who upon the whole can have had so good opportunities as you 
must have had of hnowing what is most conducive to that pur- 
pose. For who should know so well as you do what it is that 
gives you pain or pleasure ^ % Moreover, as to power, it is mani- 
fest that no superiority in this respect, on the part of a stranger, 
could, for a constancy, make up for so great a deficiency as he 
must lie under in respect of two such material points as know- 
ledge and inclination. If then there be a case where it can be 
for the advantage of one man to be under the power of another, 
it must be on account of some palpable and very considerable 
deficiency, on the part of the former, in point of intellects, or 
(which is the same thing in other words) in point of knowledge 
or understanding. Now there are two cases in which such pal- 
pable deficiency is known to take place. These are, i. Where 
a man's intellect is not yet arrived at that state in which it is 
capable of directing his own inclination in the pursuit of happi- 
ness : this is the case of infancy ^. 2. Where by some particular 
known or unknown circumstance his intellect has either never 
arrived at that state, or having arrived at it has fallen from it : 
which is the case of insanity. 

By what means then is it to be ascertained whether a man's 
intellect is in that state or no ? For exhibiting the quantity of 
sensible heat in a human body we have a very tolerable sort of 
instrument, the thermometer ; but for exhibiting the quantity 

^ Consider them together indeed, take the sum of the two interests, 
and the case, as we have seen (supra, xl), is then the reverse. That case, 
it is to be remembered, proceeds only upon the supposition that the two 
parties are obliged to live together ; for suppose it to be at their option to 
part, the necessity of establishing the power ceases. 

• Ch. xvii. [Limits], § i. 

' See ch. xiii. [Cases unmeet], § iii. 
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of intelligence, we have no such instrument. It is evident, 
therefore, that the line which separates the quantity of intelli- 
gence which 18 sufficient for the purposes of self-government 
from that which is not sufficient, must be, in a great measure, 
arbitrary. Where the insufficiency is the result of want of age, 
the sufficient quantity of intelligence, be it what it may, does 
not accrue to all at the same period of their lives. It becomes 
therefore necessary for legislators to cut the gordian knot, and 
fix upon a particular period, at which and not before, truly or 
not, every person whatever shall be deemed, as far as depends 
upon age, to be in possession of this sufficient quantity ^. In 
this case then a line is drawn which may be the same for every 
man, and in the description of which, such as it is, whatever 
persons are concerned may be certain of agreeing : the circum- 
stance of time affording a mark by which the line in question 
may be traced with the utmost degree of nicety. On the other 
hand, where the insufficiency is the result of insanity, there is 
not even this resource : so that here the legislator has no other 
expedient than to appoint some particular person or persons to 
give a particular determination of the question, in every in- 
stance in which it occurs, according to his or their particular 
and arbitrary discretion. Arbitrary enough it must be at any 
rate, since the only way in which it can be exercised is by 
considering whether the share of intelligence possessed by the 
individual in question does or does not come up to the loose 
and indeterminate idea which persons so appointed may chance 
to entertain with respect to the quantity which is deemed 
sufficient. 

^ In certain nations, women, whether married or not, have been placed 
in a state of perpetual wardship : this has been evidently founded on the 
notion of a decided inferiority in point of intellects on the part of the female 
sex, analogous to that which is the result of infancy or insanity on the part 
of the male. This is not the only instance in which tyranny has taken 
advantage of its own wrong, alleging as a reason for the domination it 
exercises, an imbecility, which, as far as it has been real, has been produced 
by the abuse of that very power which it is brought to justify. Aristotle, 
fascinated by the prejudice of the times, divides mankind into two distinct 
species, that of freemen, and that of slaves. Certain men were bom to be 
slaves, and ought to be slaves. — Why ? Because they are so. 
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XLV. The line then being drawn, or supposed to be so, it isiK^tion to 
expedient to a man who cannot, with safety to himself, be left in it 
his own power, that he should be placed in the power of another. 
How long then should he remain so ? Just so long as his in- 
ability is supposed to continue : that is, in the case of infancy, 
till he arrives at that period at which the law deems him to be 
of full age : in the case of insanity, till he be of sound mind and 
understanding. Now it is evident, that this period, in the case 
of infancy, may not arrive for a considerable time : and in the 
case of insanity, perhaps never. The duration of the power be- 
longing to this trust must therefore, in the one case, be very 
consideral}le ; in the other case, indefinite. 

XLVI. The next point to consider, is what may be the extent Powers that 
of it ? for as to what ought to be, that is a matter to be settled, ^tiesthat 
not in a general analytical sketch, but in a particular and cir- ^ezed 
cumstantial dissertation. By possibility, then, this power may 
possess any extent that can be imagined : it may extend to any 
acts which, physically speaking, it may be in the power of the 
ward to perform himself, or be the object of if exercised by the 
guardian. Conceive the power, for a moment, to stand upon 
this footing : the condition of the ward stands now exactly 
upon a footing with pure slavery. Add the obligation by which 
the power is turned into a trust : the limits of the power are 
now very considerably narrowed. What then is the purport of 
this obligation ? Of what nature is the course of conduct it 
prescribes ? It is such a course of conduct as shall be best cal- 
culated for procuring to the ward the greatest quantity of hap- 
piness which his faculties, and the circumstances he is in, will 
admit of : saving always, in the first place, the regard which the 
guardian is permitted to show to his own happiness; and, in the 
second place, that which he is obliged, as well as permitted, to 
show to that of other men. This is, in fact, no other than that 
course of conduct which the ward,didhe but know how, ought, in 
point of ^udence, to maintain of himself : so that the business 
of the former is to govern the latter precisely in the manner in 
which this latter ought to govern himself. Now to instruct 
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each individual in wliat manner to govern his own conduct in 
the details of life, is the particular business of private ethics : 
to instruct individuals in what manner to govern the conduct 
of those whose happiness, during nonage, is committed to their 
charge, is the business of the art of private education. The 
details, therefore, of the rules to be given for that purpose, any 
more than the acts which are capable of being committed* in 
violation of those rules, belong not to the art of legislation : 
since, as will be seen more particularly hereafter^, such details 
could not, with any chance of advantage, be provided for by the 
legislator. Some general outlines might indeed be drawn by 
his authority : and, in point of fact, some are in every civilized 
state. But such regulations, it is evident, must be liable to 
great variation : in the first place, according to the infinite 
diversity of civil conditions which a man may stand invested 
with in any given state : in the next place, according to the 
diversity of local circumstances that may influence the nature of 
the conditions which may chance to be established in different 
states. On this account, theoffences which would beconstituted 
by such regulations could not be comprised under any concise 
and settled denominations, capable of a permanent and extensive 
application. No place, therefore, can be allotted to them here. 
Offences XLVII. By what has been said, we are the better prepared 

amditton o? f or taking an account of the offences to which the condition in 
a guardian, q^ggtion stands exposed. Guardianship being a private trust, 
is of course exposed to those offences, and no others, by which a 
private trust is liable to be affected. Some oi them, however, 
on account of the special quality of the trust, will admit of some 
further particularity of description. In the first place, breach 
of this species of trust may be termed miBmanagem&i^ of 
guardianship : in the second place, of whatever nature the 
duties are which are capable of being annexed to this condition, 
it must often happen, that in order to fulfil them, it is necessary 
the guardian should be at a certain particular place. Mis- 
management of guardianship, when it consists in the not being, 
* See oh, xvii. [limite], f i 



XVI,] Division of Offences. 2yi 

on the occasion in question, at the place in question, may be 
teimeddesertion of guardianship. Thirdly, Itismanif est enough, 
that the object which the guardian ought to propose to himself, 
in the exercise of the powers to which those duties are annexed, 
is to procure for the ward the greatest quantity of happiness 
which can be procured for him, consistently with the regard 
which is due to the other interests that have been mentioned : 
for this is the object which the ward would have proposed to 
himself, and might and ought to have been allowed to propose 
to himself, had he been capable of governing his own conduct. 
Now, in order to procure this happiness, it is necessary that he 
should possess a certain power over the objects on the use of 
which such happiness depends. These objects are either the 
person of the ward himself, or other objects that are extraneous 
to him. These other objects are either things or persons. As 
to things, then, objects of this class, inas far as a man's happiness 
depends upon the use of them, are styled his property. The 
case is the same with the services of any persons over whom he 
may happen to possess a beneficial power, or to whose services he 
may happen to possess a beneficial right. Now when property 
of any kind, which is in trust, suffers by the delinquency of hiTn 
with whom it is in trust, such offence, of whatever nature it is 
in other respects, may be styled dissipation in breach of trust : 
and if it be attended with a profit to the trustee, it may be 
styled peculation^ Fourthly, For one person to exercise a power 
of any kind over another, it is necessary that the latter should 
either perform certain acts, upon being commanded so to do by 
the former, or at least should suffer certain acts to be exercised 
upon himself. In this respect a ward must stand upon the 
footing of a servant : and the condition of a ward must, in this 
respect, stand exposed to the same offences to which that of a 
servant stands exposed : that is, on the part of a stranger, to 
disturbance, which, in particular circumstances, will amount to 
theft : on the part of the ward, to breach of duty : which, in 
particular circumstances, maybe effected by elopement. Fifthly, 
^ Supra, zzzT* 
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There does not seem to be any offence concerning guardianship 
that corresponds to abust of trust : I mean in the sense to which 
the last-mentioned denomination has been here confined \ The 
reason is, that guardianship, being a trust of a private nature, 
does nots as such, confer upon the trustee any power, either over 
the persons or over the property of any party, other than the 
beneficiary himself. If by accident it confers on the trustee a 
power over any persons whose services constitute a part of the 
property of the beneficiary, the trustee becomes thereby, in 
certain respects, the master of suchservants 2. Sixthly, Bribery 
also is a sort of offence to which, in this case, there is not com- 
monly much temptation. It is an offence, however, which by 
possibiHty is capable of taking this direction : and must there- 
fore be aggregated to the number of the offences to which the 
condition of a guardian stands exposed. And thus we have in 
all seventeen of these offences : viz. i.Wrongful non-investment 
of guardianship. 2. Wrongful interception of guardianship. 
3. Wrongful divestment of guardianship. 4. Usurpation of 
guardianship. 5. Wrongful investment of guardianship. 6. 
Wrongful abdication of guardianship. 7. Detrectation of 
guardianship. 8. Wrongful imposition of guardiandhip. 9. 
Mismanagement of guardianship. 10. Desertion of guardian- 
ship. II. Dissipation in prejudice of wardship. 12. Peculation 
in prejudice of wardship. 13. Disturbance of guardianship. 14. 
Breach of duty to guardians. 15. Elopement from guardians. 
16. Ward-stealing. 17. Bribery in prejudice of wardship. 
OflTenoM XLVIII. Next, with regard to offences to which the con- 

condition of dition of wardship is exposed. Those which first affect the 
existence of the condition itself are as follows : i. Wrongful 
non-investment of the condition of a ward. This, if it be the 
offence of one who should have been guardian, coincides with 
wrongful detrectation of guardianship : if it be the offence of 
a third person, it involves in it non-investment of guardian- 
ship, which, provided the guardianship is, in the eyes of him 
who should have been guardian, a desirable thing, is wrongful. 
^ Vide supra, xxv. » Vide supra, xl. 
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2. Wrongful interception of wardship. This, if it be the offence 
of hiTYi who should have been guardian, coincides with wrongful 
detrectation of guardianship : if it be the offence of a third 
person, it involves in it interception of guardianship, which, 
provided the guardianship is, in the eyes of him who should 
have been guardian, a desirable thing, is wrongful. 3. Wrongful 
divestment of wardship. This, if it be the offence of the 
guardian, but not otherwise, coincides with wrongful abdication 
of guardianship : if it be the offence of a third person, it in- 
volves in it divestment of guardianship, which, if the guardian- 
ship is, in the eyes of the guardian, a desirable thing, is wrongful. 
4. Usurpation of the condition of a ward : an offence not very 
Hkely to be committed. This coincides at any rate with wrong- 
ful imposition of guardianship ; and if the usurper were already 
under the guardianship of another guardian, it will involve in 
it wrongful divestment of such guardianship \ 5. Wrongful 
investment of wardship (the wardship being considered as a 
beneficial thing) : this coincides with impositionof guardianship, 
which, if in the eyes of the pretended guardian the guardianship 
should be a burthen, will be wrongful. 6. Wrongful abdication 
of wardship. This coincides with wrongful divestment of 
guardianship. 7. Wrongful detrectation of wardship. This coin- 
cides with wrongful interception of guardianship. 8. Wrongful 
imposition of wardship. This, if the offender be the pretended 
guardian,coincide6 with usurpation of guardianship: if a stranger, 
it involves in it wrongful imposition of guardianship. As to 
such of the offences relative to this condition, as concern the 
consequences of it while subsisting, they are of such a nature 
that, without any change of denomination, they belong equally 
to the condition of a guardian and that of a ward. We may 

^ This effect it may be thought thII not necessarily take place : since a 
ward may have two guardians. One man then is guardian by right : 
another man comes and makes himself so by usurpation. This may very 
well be, and yet the former may continue guardian notwithstanding. How 
then (it may be asked) is he divested of his guardianship ? — The answer 
is — Certainly not of the whole of it : but, however, of a part of it ; of such 
part as is occupied, if one may so say, that is, of such part of the powers 
and rights belonging to it as are exercised, by the usurper. 

- BE2»TSAM ip 
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therefore reckon seventeen sorts of offences relative to the con- 
dition of a ward : i. Wrongful non-investment of wardship. 
2. Wrongful interception of wardship. 3. Wrongful divestment 
of wardship. 4. Usurpation of wardship. 5. Wrongful invest- 
ment of wardship. 6. Wrongful abdication of wardship. 7. 
Wrongful detrectation of wardship. 8. Wrongful imposition of 
wardship. 9. Mismanagement of guardianship. 10. Desertion 
of guardianship. 11. Dissipation in prejudice of wardship. 
12. Peculation in prejudice of wardship. 13. Disturbance of 
guardianship. 14. Breach of duty to guardians. 15. Elope- 
ment from guardians. 16. Ward-stealing. 17. Bribery in 
prejudice of wardship, 
pflience* ^. XLIX. We come now to the offences to which the condition 

touchiiig the 

oonditi<m of of a parent stands exposed : and first, with regard to those by 
which the very existence of the condition is affected. On this 
occasion, in order to see the more clearly into the subject, it will 
be necessary to distinguish between the natural relationship, and 
the legal relationship which is superinduced as it were upon the 
natural one. The natural one being constituted by a particular 
event, which, either on account of its being already past, or on 
some other account, is equally out of the power of the law 
neither is, nor can be made, the subject of an offence. Is a man 
your father % It is not any offence of mine that can make you 
not his son. Is he not your father ? It is not any offence of 
mine that can render him so. But although he does in fact beai 
that relation to you, I, by an offence of mine, may perhaps so 
manage matters, that he shall not be tJumght to bear it : which, 
with respect to any legal advantages which either he or you 
could derive from such relationship, will be the same thing as if 
he did not. In the capacity of a witness, I may cause the 
judges to believe that he is not your father, and to decree 
accordingly : or, in the capacity of a judge, I may myself decree 
him not to be your father. Leaving then the purely natural 
relationship as an object equally out of the reach of justice and 
injustice, the legal condition, it is evident, will stand exposed to 
the same offences, neither more nor less, asevery other condition, 
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that is capable of being either beneficial or burthensome, stands 
exposed to. Next, with regard to the exercise of the functions 
belonging to this condition, considered as still subsisting. In 
parentality there must be two persons concerned, the father and 
the mother. The condition of a parent includes, therefore, two 
conditions ; that of a father, and that of a mother, with respect 
to such or such a child. Now it is evident, that between these 
two parties, whatever beneficiary powers, and other rights, as 
also whatever obligations, are annexed to the condition of a 
parent, may be shared in any proportions that can be imagined. 
But if in these several objects of legal creation,each of these two 
parties have severally a share, and if the interests of all these 
parties are in any degree provided for, it is evident that each of 
the parents will stand, with relation to the child, in two several 
capacities : that of a master, and that of a guardian. The con- 
dition of a parent then, in as far as it is the work of law, may 
be considered as a complex condition, compounded of that of a 
guardian, and that of a master. To the parent then, in quaUty 
of guardian, results a set of duties, involving, as necessary to 
the discharge of them, certain powers : to the child, in the 
character of a ward, a set of rights corresponding to the parent's 
duties, and a set of duties corresponding to his powers. To the 
parent again, in quality of master, a set of beneficiary powers, 
without any other necessary limitation (so long as they last) 
than what is annexed to them by the duties incumbent on him 
in quahty of a guardian : to the child, in the character of a 
servant, a set of duties corresponding to the parent's beneficiary 
powers, and without any other necessary Hmitation (so long as 
they last) than what is annexed to them by the rights which 
belong to the child in his capacity of ward. The condition of a 
parent will therefore be exposed to all the offences to which 
either that of a guardian or that of a master are exposed : and, 
as each of the parents will partake, more or less, of both those 
characters, the offences to which the two conditions are exposed 
maybenominally,astheywillbesubstantially,thesame. Taking 
them then all together, the offences to which the condition of 

T2 
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a parent is exposed will stand as follows : i. Wrongful non- 
investment of parentality ^. 2. Wrongful interception of parent- 
ality. 3. Wrongful divestment of parentality. 4. Usurpation 
of parentality. 5 . Wrongfulinvestment of parentality. 6. Wrong- 
ful abdication of parentality. 7. Wrongful detrectation of 
parentality. 8. Wrongful imposition of parentality. 9. Mis- 
management of parental guardianship. 10. Desertionof parental 
guardianship. 11. Dissipation in prejudice of filial wardship. 
12. Peculation in prejudice of filial wardship. 13. Abuse of 
parental powers. 14. Disturbance of parental guardianship. 
15. Breach of duty to parents. 16. Elopement from parents. 
17. Child-stealing. 18. Bribery in prejudice of filial wardship. 
to?hSjcth ^' Next with regard to the offences to which i^Q filial con- 
ditio ^^" ^*io^^> *^® condition of a son or daughter, stands exposed. The 
principles to be pursued in the investigation of offences of this 
description have already been sufficiently developed. It will be 
sufficient, therefore, to enumerate them without further dis- 
cussion. The only peculiarities by which offences relative to 
the condition in question stand distinguished from the offences 
relative to all the preceding conditions, depend upon this one 

^ At first view it may seem a solecism to speak of the condition of 
parentality as one which a man can have need to be invested with. The 
reason is, that it is not common for any ceremony to be required as neces- 
sary to a man's being deemed in law the father of such or such a child. 
But the institution of such a ceremony, whether advisable or not, is at 
least perfectly conceivable. Nor are there wanting cases in which it has 
actually been exempUfied. By an article in the Koman law, adopted by 
many modem nations, an illegitimate child is rendered legitimate by the 
subsequent marriage of his parents. If then a priest, or other person whose 
office it was, were to refuse to join a man and woman in matrimony, such 
refusal, besides being a wrongful non-investment with respect to tiie two 
matrimonial conditions, would be a wrongful non-investment of parentality 
and filiation, to the prejudice of any children who should have been 
legitimated. 

■ In English we have no word that will serve to express with propriety 
the person who bears the relation opposed to that of parent. The word 
child is ambiguous, being employed in another sense, perhaps more fre- 
quently than in this : more frequently in opposition to a person of/uU age, 
an adidt, than in correlation to a parent. For the condition itselif we have 
no other word than fliation : an ill-contrived term, not analogous to 
paternity eoid maternity : the proper term would have heenfiliality : the 
word filiation is as frequently, perhaps, and more consistently, put for the 
act of establishing a person in the possession of the condition of filiality. 
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circumstance ; viz. that it is certain every one must have had a 
father and a mother : at the same time that it is not certain that 
every one must have had a master, a servant, a guardian, or a 
ward. It will be observed all along, that where a person, from 
whom, if alive, the benefit would be taken, or on whom the 
burthen would be imposed, be dead, so much of the mischief is 
extinct along with the object of the offence. There still, how- 
ever, remains so much of the mischief as depends upon the ad- 
vantage or disadvantage which might accrue to persons related, 
or supposed to be related, in the several remoter degrees, to him 
in question. The catalogue then of these offences stands as 
follows : I. Wrongful non investment of filiation. This, if it be 
the offence of him or her who should have been recognised as the 
parent, coincides with wrongful detrectation of parentaUty : if it 
be the offence of a third person, it involves in it non-investment 
of parentaUty, which, provided the parentality is, in the eyes of 
him or her who should have been recognised as the parent, a 
desirable thing, is wrongful. 2. Wrongful interception of filia- 
tion. This, if it be the offence of him or her who should have 
been recognised as the parent, coincides with wrongful detrecta- 
tion of parentaUty : if it be the offence of a third person, it 
involves in it interception of parentaUty, which, provided the 
parentaUty is, in the eyes of him or her who should have been 
recognised as parent, a desirable thing, is wrongful. 3. Wrongful 
divestment of fiUation. This, if it be the offence of him or her 
who should be recognised as parent, coincides with wrongful 
abdication of parentaUty : if it be the offence of a third person » 
it involves in it divestment of parentaUty ; to wit, of paternity, 
or of maternity, or of both ; which, if the parentaUty is, in the 
eyes of him or her who should be recognised as parent, a desir- 
able thing, are respectively wrongful. 4. Usurpation of fiUation. 
This coincides with wrongful imposition of parentality ; to wit, 
either of paternity, or of maternity, or of both : and necessarily 
involves in it divestment of parentaUty, which, if the parentaUty 
thus divested were, in the eyes of him or her who are thus 
divested of it, a desirable thing, is wrongful 5. Wrongful 
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investment of filiation : (the filiation being considered as a bene- 
ficial thing.) This coincides with imposition of parentality, which, 
if in the eyes of the pretended father or mother the parentality 
should be an undesirable thing, will be wrongful. 6. Wrongful 
abdication of filiation. This necessarily coincides with wrongful 
divestment of parentality ; it also is apt to involve in it wrongful 
imposition of parentality ; though not necessarily either to the 
advantage or to the prejudice of any certain person. For if a 
man, supposed at first to be your son, appears afterwards not to 
be yours, it is certain indeed that he is the son of some other 
man, but it may not appear who that other man is. 7. Wrongful 
detrectation of filiation. This coincides with wrongful non- 
investment or wrongful interception of parentality. 8. Wrongful 
imposition of filiation. This, if it be the ofience of the pretended 
parent, coincidesnecessarily with usurpationof parentality: if it 
be the offence of a third person, it necessarily involves imposition 
of parentality ; as also divestment of parentality : either or both 
of which, according to the circumstance above mentioned,may or 
may not be wrongful. 9. Mismanagement of parental guardian- 
ship. 10. Desertion of parental guardianship. 11. Dissipation 
in prejudice of filial wardship. 12. Peculation in prejudice of 
filial wardship. 13. Abuse of parental power. 14. Disturbance 
of parental guardianship. 15. Breach of duty to parents. 
16. Elopement from parents. 17. Child-stealing. 18. Bribery 
in prejudice of parental guardianship. 
Condition of LI. We shall now be able to apply ourselves with some 

a husband. , _ . . # , , i» ,. , 

—Powers, advantage to the examination of the several offences to which 
rights! that the marital condition, or condition of a husband, stands exposed, 
nexed to it. A husband is a man, between whom and a certain woman, who 
in this case is called his wife, there subsists a legal obligation for 
the purpose of their living together, and in particular for the 
purpose of a sexual intercourse to be carried on between them. 
This obligation will naturally be considered in four points of 
view : I. In respect of its commencement. 2. In respect of the 
placing of it. 3. In respect of the nature of it. 4. In respect of 
its duration. Firstthen, it is evident, that in point of possibiUty, 
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one method of commencement is as conceivable as another : the 
time of its commencement might have been marked by one sort 
of event (by one sort of signal, as it may here be called) as well 
as by another. But in practice the signal has usually been, as 
in point of utility it ought constantly to be, a contract entered 
into by the parties : that is, a set of signs, pitched upon by the 
law, as expressive of their mti^uaZ consenty to take upon them this 
condition. Secondly, and thirdly, with regard to the placing of 
the obHgations which are the result of the contract, it is evident 
that theymust resteither solely on one side, or mutually on both. 
On the first supposition, the condition^is not to be distinguished 
from pure slavery. In this case, either the wife must be the 
slave of the husband, or the husband of the wife. The first of 
these suppositions has perhaps never been exemplified ; the op- 
posing influence of physical causes being too universal to have 
everbeensurmounted : the latter seems to have been exemplified 
but too often ; perhaps among the first Romans ; at any rate, in 
many barbarous nations. Thirdly, with regard to the nature 
of the obligations. If they are not sufiered to rest all on one 
side, certain rights are thereby given to the other. There must, 
therefore, be rights on both sides. Now, where there are mutual 
rights possessed by two persons, as against each other, either 
there are powers annexed to those rights, or not. But the 
persons in question are, by the supposition, to live together : in 
which case we have shown ^, that it is not only expedient, but in 
a manner necessary, that on one side there should be powers. 
Now it is only on one side that powers can be : for suppose them 
on both sides, and they destroy one another. The question is 
then, In which of the parties these powers shall be lodged ? we 
have shown, that on the principle of utility they ought to be 
lodged in the husband. The powers then which subsist being 
lodged in the husband, the next question is. Shall the interest 
of one party only, or of both, be consulted in the exercise of 
them ? it is evident, that on the principle of utility the interests 
of both ought aUke to be consulted : since in two persons, 
^ Supra, zl. note. 
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taken together, more happiness is producible than in one. This 
being the case, it is manifest, that the legal relation which the 
husband will bear to the wife will be a complex one : com- 
pounded of that of master and that of guardian. 
offenoM LII. The ofiences then to which the condition of a husband 

(xmditionof will be exposed, will be the sum of those to which the two con- 
ditions of master and guardian are exposed. Thus far the 
condition of a husband, with respect to the general outlines of it, 
stands upon the same footing as that of a parent. But there are 
certain reciprocal services, which being the main subject of the 
matrimonial contract, constitute the essence of the two matri- 
monial relations, and which neither a master nor guardian, as 
such, nor a parent, at any rate, have usually been permitted to 
receive. These must of course have been distinguished from the 
indiscriminate train of services at large which the husband m 
his character of master ia empowered to exact, and of those 
which in his character of guardian he is bound to render. Being 
thus distinguished, the offences relative to the two conditions 
have, in many instances, in as far as they have reference to these 
peculiar services, acquired particular denominations. In the first 
place, with regard to the contract, from the celebration of which 
the legal condition dates its existence. It is obvious that in 
point of possibility, this contract might, on the part of either 
sex, subsist with respect to several persons of the other sex at 
, the same time : the husband might have any number of wives : 

the wife might have any number of husbands : the husband 
might enter into the contract with a number of wives at the 
same time : or, if with only one at a time, he might reserve to 
himself a right of engaging in a similar contract with any num- 
ber, or with only such or such a number of other women after- 
wards, during the continuance of each former contract. This 
latter accordingly is the footing upon which, as is well known, 
marriageisandhasbeen established in manyextensivecountries: 
particularly in all those which profess the Mahometan religion. 
In point of possibility, it is evident that the like liberty might be 
reserved on the part of the wife : though in point of practice no 
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examples of such an arrangement seem ever to have occurred. 
Which of all these arrangements is in point of utility the most 
expedient, is a question which would require too much dis- 
cussion to answer in the course of an analytical process like the 
present, and which belongs indeed to the civil branch of legisla- 
tion, rather than to the penal ^. In Christian countries, the 
solemnization of any such contract is made to exclude the 
solemnization of any subsequent one duringthe continuance of a 
former : and the solemnization of any such subsequent contract 
is accordingly treated as an offence, under the name of Po?y^awy. 
Polygamy then is at any rate, on the part of the man, a par- 
ticular modification of that offence which may be styled usurpa- 
tion of the condition of a husband. As to its other effects, they 
will be different, according as it was the man only, or the woman 
only, or both, that were in a state of matrimony at the time of 
the commission of the offence. If the man only, then his offence 
involves in it fro tanto that of wrongful divestment of the con- 
dition of a wife, in prejudice of his prior wife^. If the woman 
only, then it involves in it pro tanto that of wrongful divestment 
of the condition of a husband, in prejudice of her prior husband. 
If both were already married, it of course involves both the 
wrongful divestments which have just been mentioned. And on 
the other hand also, the converse of all this may be observed 
with regard to polygamy on the part of the woman. Secondly, As 
the engaging not to enter into any subsequent engagement of the 
like kind during the continuance of the first, is one of the con- 
ditions on which the law lends its sanction to the first ; so 
another is, the inserting as one of the articles of this engagement, 
an undertaking not to render to, or accept from, any other 
person the services which form the characteristic object of it : 
the rendering or acceptance of any such services is accordingly 
treated as an offence, under the name of adultery : under which 
name is also comprised the offence of the stranger, who» in the 

^ See oh. xvii. [Limits], § iv. 

■ In this case also, if the woman knew not of the prior marriage, it is 
besides a species of seduction ; and, in as far as it affects her, belongs to 
another division of the offences of this class. Vide supra, xxxvi. 
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commission of the above offence, is the necessary accomplice. 
Thirdly, Disturbing either of the parties to this engagement, in 
the possession of these characteristic services, may, in like man- 
ner, be distinguished from the ofience of disturbing them in the 
enjoyment of the miscellaneous advantages derivable from the 
same condition ; and on whichever side the blame rests, whether 
that of the party, or that of a third person, may be termed 
wrongful withholding of connubial services. And thus we have 
one-and-twenty sorts of offences to which, as the law stands at 
present in Christian countries, the condition of a husband stands 
exposed : viz. i. Wrongful non-investment of the condition of a 
husband. 2. Wrongful interception of the condition of a hus- 
band. 3. Wrongful divestment of the condition of a husband. 
4. Usurpation of the condition of a husband. 5. Polygamy. 
6. Wrongful investment of the condition of a husband. 7. 
Wrongful abdication of the condition of a husband. 8. Wrong- 
ful detrectation of the condition of a husband. 9. Wrongful 
imposition of the condition of a husband. 10. Mismanagement 
of marital guardianship. 11. Desertion of marital guardian- 
ship. 12. Dissipation in prejudice of matrimonial wardship. 13. 
Peculation in prejudice of matrimonial wardship. 14. Abuse 
of marital power. 15. Disturbance of marital guardianship. 
16. Wrongful withholding of connubial services. 17. Adultery. 
18. Breach of duty to husbands. 19. Elopement from husbands. 
20. Wife-stealing. 21. Bribery in prejudice of marital guardian- 
ship^. 
Offences LIII. Next with regard to the offences to which the condition 

wn&n*o?of a wife stands exposed. From the patterns that have been 
* ^^^ exhibited already, the coincidences and associations that take 
place between the offences that concern the existence of this con- 
dition and those which concern the existence of the condition of 
a husband, may easily enough be apprehended without farther 

1 I. Semi-fublio offences. — Falsehoods contesting, or offences against 
justice destroying, the validity of the marriages of people of certain de- 
scriptions : such as Jews, Quakers, Hugonots, &c. &c. 

II. Self-bxgabding offences. — Improvident marriage on the part of 
minors. 



XVI.] Division of Offences, ^83 

repetitions. The catalogue of those now under consideration 
wiU be precisely the same in every article as the catalogue last 
exhibited. 

LIV. Thus much for the several sorts of offences relative to 
the several sorts of domestic conditions : those which are consti- 
tuted by such natural relations as are contiguousbeing included. 
There remain those which are uncontiguous : of which, after 
so much as has been said of the others, it will naturally be ex- 
pected that some notice should be taken. These, however, do 
not afford any of that matter which is necessary to constitute a 
condition. In point of fact, no power seems ever to be annexed 
to any of them. A grandfather, perhaps, may be called by the 
law to take upon him the guardianship of his orphan grand- 
son : but then the power he has belongs to him not as grand- 
father, but as guardian. In point of possibility, indeed, power 
might be annexed to these relations, just as it might to any 
other. But still no new sort of domestic condition would result 
from it : since it has been shown that there can be no others, 
that, being constituted by power, shall be distinct from those 
which have been already mentioned. Such as they are, how- 
ever, they have this in common with the before-mentioned rela- 
tions, that they are capable of importing either benefit or 
burthen : they therefore stand exposed to the several offences 
whereby those or any other relations are liable to be affected in 
point of existence. It might be expected, therefore, that in 
virtue of these offences, they should be added to the list of the 
relations which are Uable to be objects of dehnquency. But the 
fact is, that they already stand included in it : and although not 
expressly named, yet as effectually as if they were. On the 
one hand, it is only by affecting such or such a contiguous rela- 
tion that any offence affecting uncontiguous relations can take 
place. On the other hand, neither can any offence affecting the 
existence of the contiguous relations be committed, without 
affecting the existence of an indefinite multitude of such as are 
uncontiguous. A false witness comes, and causes it to be be- 
lieved that you are the son of a woman, who, in truth, is not 
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yonr mother. What follows ? An endless tribe of other false 
persuasions — that you are the grandson of the father and of the 
mother of this supposed mother : that you are the son of some 
husband of hers, or, at least, of some man with whom she has 
cohabited : the grandson of his father and his mother ; and so 
on : the brother of their other children, if they have any : the 
brother-in-law of the husbands and wives of those children, if 
married : the uncle of the children of those children : and so on. 
— On the other hand, that you are not the son of your real 
mother, nor of your real father : that you are not the grandson 
of either of your real grandfathers or grandmothers ; and so on 
without end : all which persuasions result from, and are included 
in, the one original false persuasion of your being the son of this 
your pretended mother. 

It should seem, therefore, at first sight, that none of the 
offences against these uncontiguous relations could ever come 
expressly into question : for by the same rule that one ought, so 
it might seem ought a thousand others : the offences against the 
uncontiguous being merged as it were in those which affect 
the contiguous relations. So far, however, is this from being 
the case, that in speaking of an offence of this stamp, it is not 
uncommon to hear a great deal said of this or that uncontiguous 
relationship which it affects, at the same time that no notice at 
all shall be taken of any of those which are contiguous. How 
happens this ? Because, to the uncontiguous relation are an- 
nexed perhaps certain remarkable advantages or disadvantages, 
while to all the intermediate relations none shall be annexed 
which are in comparison worth noticing. Suppose Antony or 
Lepidus to have contested the relationship of Octavius (after- 
wards Augustus) to Caius Julius Caesar. How could it have 
been done ? It could only have been by contesting, either Oc- 
tavius's being the son of Atia, or Atia's being the daughter of 
Julia, or Julia's being the daughter of Lucius Julius CsBsar, or 
Lucius Julius Caesar's being the father of Caius. But to have 
been the -son of Atia, or the grandson of Julia, or the great 
grandson of Lucius Julius Caesar, was, in comparison, of small 
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importance. Those intervening relationships were, compara- 
tively speaking, of no other use to him than in virtue of their 
being so many necessary links in the genealogical chain which 
connected him with the sovereign of the empire. 

As to the advantages and disadvantages which may happen to 
be annexed to any of those uncontiguous relationships, we have 
seen already that no powers over the correlative person, nor any 
corresponding obligations, are of the number. Of what nature 
then can they be ? They are, in truth, no other than what are 
the result either of local and accidental institutions, or of some 
spontaneous bias that has been taken by the moral sanction. It 
would, therefore, be to little purpose to attempt tracing them 
out a priori by any exhaustive process : all that can be done is, 
to pick up and lay together some of the principal articles in each 
catalogue by way of specimen. The advantages which a given 
relationship is apt to impart, seem to be referable chiefly to the 
following heads : i. Chance of succession to the property, or a 
part of the property, of the correlative person. 2. Chance of 
pecuniary support, to be yielded by the correlative person, either 
by appointment of law, or by spontaneous donation. 3. Ac- 
cession of legal rank ; including any legal privileges which may 
happen to be annexed to it : such as capacity of holding such 
and such beneficial offices ; exemption from such and such 
burthensome obhgations ; for instance, pajdng taxes, serving 
burthensome offices, &c. &c. 4. Accession of rank by courtesy ; 
including the sort of reputation which is customarily and spon- 
taneously annexed to distinguished birth and family alUance : 
whereon may depend the chance of advancement in the way of 
marriage, or in a thousand other ways less obvious. The dis- 
advantages which a given relation is liable to impart, seem to be 
referable chiefly to the following heads : i. Chance of being 
obliged, either by law, or by force of the moral sanction, to jdeld 
pecuniary support to the correlative party. 2. Loss of legal 
rank : including the legal disabilities, as well as the burthensome 
obligatioils, which the law is apt to annex, sometimes with in- 
justice enough, to the lower stations. 3* Loss of rank by 
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courtesy : including the loss of the advantages annexed by 
custom to such rank. 4. Incapacity of contracting matrimony 
with the correlative person, where the supposed consanguinity 
or affinity lies within the prohibited degrees \ 

^ In pnrsuanoe of the plan adopted with relation to semi-publio and self- 
regarding oflfenoes, it may here be proper to exhibit such a catalogue as the 
nature of the design will admit, of the several genera or inferior divisions 
of public oflfences. 

L Oftenoes against the ixtebkal sboubztt of the state, i. Treason 
(in favour of foreign enemies). It may be positive or negative (negative 
consisting, for example, in the not opposing the commission of positive). 
2. Espionage (in favour of foreign rivals not yet enemies). 3. Injuries to 
foreigners at large (including piracy). 4. Injuries to privileged foreigners 
(such as ambassadors). 

n. Offbnobs against Justioe. Offences against judicial trust : viz. 
Wrongful non-investment of j udicial trust, wron^ul interception of j udicial 
trust, wrongful divestment of judicial trust, usurpation of judicial trust, 
wrongful investment of judicial trust, wrongful abdication of judicial trust, 
wrongful detrectation of judicial trust, wrongful imposition of judicial trusty 
breach of judicial trust, abuse of judicial trust, disturbance of judicial 
trust, and bribery in prejudice of judicial trust. 

Breach and abuse of judicial trust may be either intentional or uninten- 
tional. Intentional is culpable at any rate. Unintentional will proceed 
either from inadvertence, or from mis-supposal : if the inadvertence be 
coupled with heedlessness, or the mis-supposal with rashne8B,it is culpable : 
if not, blameless. For the particular acts by which the exercise of judicial 
trust may be dUturhed see B. i. tit. [Offences against justice]. They are too 
multifarious, and too ill provided with names, to be exhibited here. 

If a man fails in fulfilling the duties of this trust, and thereby comes 
either to break or to abuse it, it must be through some deficiency in the 
three requisite and only requisite endowments, of knowledge, inclination, 
and power. [See supra, xxvii.] A deficiency in any of those points, if 
any person be in fault, may proceed either from his own fault, or from the 
fault of those who should act with or under him. If persons who are in 
fault are persons invested with judicial trust, the offence comes under the 
head of breach or abuse of trust : if other persons, under that of disturb- 
ance of trust. 

The ill effects of any breach, abuse, or disturbance of judicial trust, will 
consist in the production of some article or articles in the list of the mis- 
chiefs which it ought to be the original purpose of judicial procedure to 
remedy or avert, and of those which it ought to be the incidental purpose 
of it to avoid producing. These are either primary (that is immediate) or 
remote : remote are of the 2nd, 3rd, or 4th order, and so on. The primary 
are those which import actual pain to persons assignable, and are therefore 
mischievous in themselves : the secondary are mischievous on account of 
the tendency they have to produce some article or articles in the catalogue 
of those of the first order ; and are therefore mischievous in their effects. 
Those of the 3rd order are mischievous only on account of the connection 
they have in the way of productive tendency, as before, with those of the 
2na order : and so on. 

Primary inconveniences, which it ought to be the object of procedure to 
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LV. We come now to civil conditions : these, it may well be Ci^ can- 
imagined, maybe infinitely various : as various as the acts which 

provide against, are, i. The continuance of the individual offence itself, 
and thereby the increase as well as continuance of the mischief of it. 2. 
The continuance of the whole mischief of the individual offence. 3. The 
continuance of a part of the mischief of the individual offence. 4. Total 
want of amends on the part of persons injured by the offence. 5. Partial 
want of amends on the part of persons injured by the offence. * 6. Super- 
fluous punishment of delinquents. 7. Unjust punishment of persons 
accused. 8. Unnecessary labour, expense, or other suffering or danger, on 
the part of superior judicial officers. 9. Unnecessary labour, expense, or 
other suffering or danger, on the part of ministerial or other subordinate 
judicial officers. 10. Unnecessary labour, expense, or other suffering or 
danger, on the part of persons whose co-operation is requisite pro re ncUd, 
in order to make up the necessary complement of knowledge and power 
on the part of judicial officers, who are such by profession. 11. Unneces- 
sary labour, expense, or other suffering or danger, on the part of persons at 
large, coming under the sphere of the operations of the persons above- 
mentioned. 

Secondary inconveniences are, in the consultative, pre-interpretative (or 
purely civil) branch of procedure, i. Misinterpretation or adjudication. 
In the executive (including the penal) branch. 2. Total impunity of de- 
linquents : (as favouring the production of other offences of the like 
nature). 3. Partial impunity of delinquents. 4. Application of punish- 
ment improper in specie, though perhaps not in degree (this lessening the 
beneficial efficacy of the quantity employed). 5. Uneconomical applica- 
tion of punishment, though proper, perhaps, as well in specie as in degree. 
6. Unnecessary pecuniary expense on the part of the state. 

Inconveniences of the 3rd order are, i. Unnecessary delay. 2. Unneces- 
Borj intricacy. 

Liconveniences of the 4th order are, i. Breach, 2. Abuse, 3. Disturb- 
ance, of judicial trust, as above : viz. in as far as these offences are pre- 
liminary to and distinct from those of the 2nd and 3rd orders. 

Inconveniences of the 5th order are. Breach of the several regulations of 
procedure, or other regulations, made in the view of obviating the incon- 
veniences above enumerated : viz. if preliminary and distinct, as before. 

m. Offenobs against the preventive branch of the police. i. 
Offences against phthano-^ranomic trust : {<f>$dva) , to prevent ; rrapavoiJiia, 
an offence). 2. Offences against phthano-symphoric trust : {<rvfjupopi&, a 
calamity). The two trusts may be termed by the common appellation of 
prophylactie : {np6, beforehand, and (pvKdrroD, to guard against). 

IV. Offences against the public forge, i. Offences against mihtary 
trust, corresponding to those against judicial trust. Militai^ desertion is 
a breach of mihtary duty, or of mihtary trust. Favouring desertion is a 
disturbance of it. 2. Offences against that branch of pubUc trust which 
consists in the management of the several sorts of things appropriated to 
the purposes of war : such as arsenals, fortifications, dock-yards, ships of 
war, artillery, ammimition, mihtary magazines, and so forth. It might be 
termed potemo-tamieviic : from rrdKtfxos, war ; and rafiicvs, a steward K 

1 A number of different branchee of public trust, none of vthUAi have yet been provided 
with appellatives, have here been brought to view : which then were best ? to coin new names 
for them out of the Greek; or, instead of a word to make use of a w}iole sentence? In 
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a man may be either commanded or allowed, whether for his 
own benefit, or that of others, to abstain from or to perform. 

V. Offbncbs against the posmvi incbiase of the VATioirAL hojcity. 
I. Offences against epUtemo-^eptie trust: {iwiarfffiri, knowledge; and 
rpi(f>w, to nourish or promote). 2. Ofifenoes against eupoBdagogie trust : 
(cv, well ; and waidayafy4a>, to educate). 3. Ounces against noao-^omial 
trust : {votroi, a disease ; and xofu^w, to take care of). 4. Offences against 
moro-comial trust : {ft^poSf an insane person). 5. Offences against ptoeho- 
eomial trust : {rrwxoi, the poor). 6. Offences against aniembleiie trust : 
{ayT€ti0dWaf, to bestow in reparation of a loss). 7. Offences against hedo- 
narchie trust ; {^dovai, pleasures ; and dpxofuu, to preside over). The 
above are examples of the principal establishments which should or might 
be set on foot for the purpose of making, in so many different ways, a 
positive addition to the stock of national fdicity. To exhibit an exhaustive 
analysis of the possible total of these establishments would not be a very 
easy task : nor on the present occasion is it a necessary one : for be they 
of what nature and in what number they may, the offences to which they 
stand exposed will, in as far as they are offences against trust, be in point 
of denomination the same : and as to what turns upon the particular nature 
of each trust, they will be of too local a nature to come within the present 
plan. 

All these trusts might be comprised under some such general name as 
that of agatho-poieutic trust : {dya0otoiiw, to do good to any one). 

VI. OiTENOBS against the fubuo wealth, i. Non-payment of for- 
feitures. 2. Non-payment of taxes, including smuggling. 3. Breach of 
the several regulations made to prevent the evasion of taxes. 4. Offences 
against fiscal trust : the same as offences against judicial and military 
trusts. Offences against the original revenue, not accruing either from 
taxes or forfeitures, such as that arising from the pubUc demesnes, stand 
upon the same footing as offences against private property. 5. Offences 
against demosio-tamietUie trust : {Srjfxoaia, things belonging to the public ; 
and Tani€vs, a steward) viz. against that trust, of which the object is to 
apply to their several destinations such articles of the public wealth as are 
provided for the indiscriminate accommodation of individuals : such as 
pubUc roads and waters, pubUc harbours, post-of&ces, and packet boats, and 
the stock belonging to them; market-places, and other such public build- 
ings; race-grounds, pubUc walks, and so forth. Offences of this description 
will be apt to coincide with offences against agatho-poieiUic trust as above, 
or with offences against e^no-^tf/i^ie trust hereafter mentioned, according 
as the benefit in question is considered in itself, or as resulting from the 
application of such or such a branch or portion of the pubUc wealth. 

VU. Offences against FOFULATiON. i. Emigration. 2. Suicide. 3. 
Procurement of impotence or barrenness. 4. Abortion. 5. UnproUfic 
coition. 6. CeUbacy. 

Vm. Offences against the national wealth. i. Idleness. 2. 
Breach of the regulations made in the view of preventing the application 
of industry to purposes less profitable, in prejudice of purposes more pro- 
fitable. 3. Offences against ethno-plutistic trust : {€9yos, the nation at 
large ; 1^Aot^r/fa>, to enrich). 

Engli«h, and in French, there is no other altemative ; no more than in any of the other 
■outhem languages. It resu with the reader to determine. 
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As many different denominations as there are of persons distin- 
guisbed with a view to such commands and allowances (those 

IX. Offencbs against the sovbbeigntt. i . Offences against sovereign 
trust : corresponding to those against judicial, prophylactic, military, and 
fiscal trusts. Offensive rebellion includes wrongful interception, wrongful 
divestment, usurpation, and wrongful investment, of sovereign trust, with 
the offences accessory thereto. Where the trust is in a single person, 
wrongful interception, wrongful divestment, usurpation, and wrongful in- 
vestment cannot^ any of them, be committed without rebellion : abdication 
and detrectation can never be deemed wrongful : breach and abuse of 
sovereign trust can scarcely be punished : no more can bribe-taking : 
wrongful imposition of it is scarce practicable. When the sovereignty is 
shared among a number, wrongful interception, wrongful divestment^ 
usurpation, andwrongfulinvestment, may be committed without rebellion: 
none of the offences against this trust are impracticable : nor is there any 
of them but might be punished. Defensive rebellion is disturbance of this 
trust. Political tumults, political defamation, and political vilification, are 
offences accessory to such disturbance. 

Sovereign power (which, upon the principle of utility, can never be other 
than fiduciary) is exercised either by rule or without rule : in the latter 
case it may be termed autoeraHc : in the former case it is divided into two 
branches, the legislative and the executiveK In either case, where the 
designation of the person by whom the power is to be possessed, depends 
not solely upon mere physical events, such as that of natural succession, 
but in any sort upon the will of another person, the latter possesses an 
investitive power, or right of investiture, with regard to the power in ques- 
tion : in like manner may any person also possess a divestitive power. The 
powers above enumerated, such as judicial power, military power, and so 
forth, may therefore be exercisable by a man, either dSrectly, propria 
manu ; or indirectly, manu cdiend K Power to be exercised manu cdiend 
is investitive, which may or may not be accompanied by divestitive. Of 
sovereign power, whether autocratic, legislative, or executive, the several 
public trusts above mentioned form so many subordinate branches. Any 
of these powers may be placed, either, i. in an individual; or, 2. in a body 
poUtio : who may be either supreme or subordinate. Subordination on the 
part of a magistrate may be established, i. By the person's being punish- 
able : 2. By his being removable : 3. By the orders being reversible. 

X. OiTENGES against bsuoion. i. Offences tending to weaken the 
force of the religious sanction : including blasphemy and profaneness. 2. 
Offences tending to misapply the force of the religious sanction : including 
false prophecies, and other pretended revelations ; also heresy, where the 
doctrine broached is pernicious to the temj: oral interests of the community. 
3. Offences against religious trust, where any such is thought fit to be 
established. 

XI. Offxkobs against the national intebbst in general, i. Immoral 
publications. 2. Offences against the trust of an ambassador ; or, as it 
might be termed, presbetUic trust. 3. Offences against the trust of a 
privy-counsellor ; or, as it might be termed, symbovleutic trust. 4. In 

1 See cb. xvii. [Limits], § iii. 

2 In the former case, the power might be termed in one word, autochiroui: in the latter 
heterochirous . (avT<i(, a man's own ; x<(Pf ^hand; eWpof, another's). 

BBKTHAlf U 
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denominationB only excepted wliich relate to the conditions 
above spoken of under the name of domestic ones) so many civil 
conditions one might enumerate. Means however, more or less 
expticit, may be found out of circimiscribing their infinitude. 

What the materials are, if so they may be called, of which 
conditions, or any other kind of legal possession, can be made 
up, we have already seen : beneficial powers, fiduciaiy powers, 
beneficial rights, fiduciaiy rights, relative duties, absoluteduties. 
But as many conditions as import a power or right of the 
fiduciaiy kind, as possessed by the person whose condition is 
in question, belong to the head of trusts. The catalogue of 
the offences to wliich these conditions are exposed, coincides 
therefore exactly with the catalogue of ofiences against trust : 
under which head they have been considered in a general point 
of view under the head of offences against trust : and such of 
them as are of a domestic nature, in a more particular manner 
in the character of offences against the several domestic condi- 
tions. Conditions constituted by such duties of the relative 
kind, as have for their counterparts trusts constituted by fidu- 
ciary powers, as well as rights on the side of the correlative 
party, and those of a private nature, have also been already dis- 
cussed under the appellation of domestic conditions. The same 
observation maybe applied to the conditions constituted by such 
powers of the beneficial kind over persons as are of a private 
nature : as also to the subordinate correlative conditions con- 
stituted by the duties corresponding to those rights and powers. 
As to absolute duties, there is no instance of a condition thus 
created, of which the institution is upon the principle of utility 
to be justified ; unless the several religious conditions of the 
monastic kind should be allowed of as examples. There remain, 
as the only materials out of which the conditions which yet re- 
main to be considered can be composed, conditions constituted 
by beneficial powers over things ; conditions constituted by 

pure or mixed monarchies, prodigality on the part of persons who are about 
the person of the sovereign, though without beinginvestedwithanyspecific 
trust. 5. EzcesBive gaming on the part of the same persons. 6. Taking 
presents from riviJ powers without leave. 
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beneficial rights to things (that is, rights to powers over things) 
or by rights to those rights, and so on ; conditions constituted 
by rights to services ; and conditions constituted by the duties 
corresponding to those respective rights. Out of these are to be 
taken those of which the materials are the ingredients of the 
several modifications of property, the several conditions of pro- 
prietorship. These are the conditions, if such for a moment 
they may be styled, which having but here and there any specific 
names, are not conmionly considered on the footing of condi- 
tions : so that the acts which, if such conditions were recognised, 
might be considered as ofEences against those conditions, are not 
wont to be considered in any other light than that of offences 
against property. 

Now the case is, as hath been already intimated \ that of 
these civil conditions, those which are wont to be considered 
under that name, are not distinguished by any uniform and 
explicit line from those of which the materials are wont to be 
carried to the head of property : a set of rights shall, in one 
instance, be considered as constituting an article of property 
rather than a condition : while, in another instance, a set of 
rights of the same stamp is considered as constituting rather a 
condition than an article of property. This will probably be 
found to be the case in all languages : and the usage is dif- 
ferent again in one language from what it is in another. From 
these causes it seems to be impracticable to subject the class of 
civil conditions to any exhaustive method : so that for making 
a complete collection of them there seems to be no other ex- 
pedient than that of searching the language through for them, 
and taking them as they come. To exemplify this observation, 
it may be of use to lay open the structure as it were of two or 
three of the principal sorts or classes of conditions, comparing 
them with two or three articles of property which appear to 
be nearly of the same complexion : by this means the nature 
and generation, if one may so call it, of both these classes of 
ideal objects may be the more clearly understood. 

* Supra, xvii. 
U2 
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The several sorts of civil conditions that are not fiduciary may 
all, or at least the greater part of them, be comprehended under 
the head of rank, or that of profession ; the latter word being 
taken in its most extensive sense, so as to include not only what 
are called the liberal professions, but those also which are exer- 
cised by the several sorts of traders, artists, manufacturers, and 
other persons of whatsoever station, who are in the way of 
making a profit by their labour. Among ranks then, as well as 
professions, let us, for the sake of perspicuity, take for examples 
such articles as stand the clearest from any mixture of either 
fiduciary or beneficial power. The rank of knighthood is con- 
stituted, how ? by prohibiting all other persons from performing 
certain acts, the performance of which is the symbol of the 
order, at the same time that the knight in question, and his 
companions, are permitted : for instance, to wear a ribbon of a 
certain colour in a certain manner : to call himself by a certain 
title : to use an armorial seal with a certain mark on it. By 
laying all persons but the knight under this prohibition, the 
law subjects them to a set of duties : and since from the dis- 
charge of these duties a benefit results to the person in whose 
favour they are created, to wit, the benefit of enjoying such a 
share of extraordinary reputation and respect as men are wont 
to yield to a person thus distinguished, to discharge them is to 
render him a service : and the duty being a duty of the negative 
class, a duty consisting in the performance of certain acts of the 
negative kind \ the service is what may be called a service of 
forhearar^ce. It appears then, that to generate this condition 
there must be two sorts of services : that which is the imme- 
diate cause of it, a service of the negative kind, to be rendered 
by the community at large : that which is the cause again of 
this service, a service of the positive kind, to be rendered by 
the law. 

The condition of a professional man stands upon a narrower 
footing. To constitute this condition there needs nothing more 
than a permission given him on the part of the legislator to 
* See oh. vii. [Actions] viii. 
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perform those acts, in the performance of which consists the 
exercise of his profession : to give or sell his advice or assistance 
in matters of law or physic : to give or sell his services as em- 
ployed in the executing or overseeing of a manufacture or piece 
of work of such or such a kind : to sell a commodity of such 01 
such a sort. Here then we see there is but one sort of service 
requisite ; a service which may be merely of the negative kind, 
to be rendered by the law : the service of permitting him to 
exercise his profession : a service which, if there has been no 
prohibition laid on before, is rendered by simply forbearing to 
prohibit him. 

Now the ideal objects, which in the cases above specified are 
said to be conferred upon a man by the services that are re- 
spectively in question, are in both cases not articles of property 
but conditions. By such a behaviour on the part of the law, 
as shall be the reverse of that whereby they were respectively 
produced, a man may be made to forfeit them : and what he is 
then said to forfeit is in neither case his property ; but in one 
case, his rank or dignity : in the other case, his trade or his 
profession : and in both cases, his condition. 

Other cases there are again in which the law, by a process of 
the same sort with that by which it constituted the former of 
the two above-mentioned conditions, confers on him an ideal 
object, which the laws of language have placed under the head 
of property. The law permits a man to sell books : that is, all 
sorts of books in general. Thus far all that it has done is to 
invest him with a condition : and this condition he would 
equally possess, although everybody else in the world were to 
sell books likewise. Let the law now take an active part in his 
favour, and prohibit all other persons from selling books of a 
certain description, he remaining at liberty to sell them as 
before. It therefore confers on him a sort of exclusive privilege 
or monopoly, which is called a copy-right. But by investing 
him with this right, it is not said to invest him with any new 
sort of condition': what it invests him with is spoken of as 
an article of property ; to wit, of that sort of property which is 
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termed incorporeal ^ : and so on in the case of an engraving, a 
mechanical engine, a medicine ; or, in short, of a saleable article 
of any other sort. Yet when it gave him an exclusive right of 
wearing a particular sort of ribbon, the object which it was then 
considered as conferring on him was not an article of property 
but a condition. 

By forbearing to subject you to certain disadvantages, to 
which it subjects an alien, the law confers on you the condition 
of a natural-born subject : by subjecting him to them, it imposes 
on him the condition of an alien : by conferring on you certain 
privileges or rights, which it denies to a roturter^ the law con- 
fers on you the condition of a gentilhomme; by forbearing to 
confer on him those privileges, it imposes on him the condition 
of a roturier ^. The rights, out of which the two advantageous 
conditions here exemplified are both of them as it were com- 
posed, have for their counterpart a sort of services of forbear- 
ance, rendered, as we have seen, not by private individuals, but 
by the law itself. As to the duties which it creates in rendering 
you these services, they are to be considered as duties imposed 
by the legislator on the ministers of justice. 

It may be observed, with regard to the greater part of the 
conditions here comprised under the general appellation of civil, 
that the relations corresponding to those by which they are re- 
spectively constituted, are not provided with appellatives. The 
relation which has a name, is that which is borne by the party 
favoured to the party bound : that which is borne by the party 
bound to the party favoured has not any. This is a circum- 
stance that may help to distinguish them from those conditions 
which we have termed domestic. In the domestic conditions, if 
on the one side the party to whom the power is given is called a 
master ; on the other side, the party over whom that power is 

^ The reason probably why an object of the sort here in question is re- 
ferred to the head of property, is, that the chief value of it arises from its 
being capable of being made a source of property in the more ordinary 
acceptations of the word ; that is, of money, consumable commodities, and 
so forth. 

* The conditions themselves having nothing that corresponds to them in 
England, it was necessary to make use of foreign terms. 
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given, the party who is the object of that power, is termed a 
servant. In the civil conditions this is not the case. On the 
one side, a man, in virtue of certain services of forbearance, 
which the rest of the community are bound to render him, is 
denominated a knight of such or such an order : but on the 
other side, these services do not bestow any particular denomi- 
nation on the persons from whom such services are due. Another 
man, in virtue of the legislator's rendering that sort of negative 
service which consists in the not prohibiting him from exercising 
a trade, invests him at his option with the condition of a trader : 
it accordingly denominates him a farmer, a baker, a weaver, and 
so on : but the ministers of the law do not, in virtue of their 
rendering the man this sort of negative service, acquire for 
themselves any particular name. Suppose even that the trade 
you have the right of exercising happens to be the object of a 
monopoly, and that the legislator, besides rendering you himself 
those services which you derive from the permission he bestows 
on you, obliges other persons to render you those farther services 
which you receive from their forbearing to follow the same 
trade ; yet neither do they, in virtue of their being thus bound, 
acquire any particular name. 

After what has been said of the nature of the several sorts of 
civil conditions that have names, the offences to which they are 
exposed may, without much difficulty, be imagined. Taken by 
itself, every condition which is thus constituted by a permission 
granted to the possessor, is of course of a beneficial nature : it 
is, therefore, exposed to all those offences to which the possession 
of a benefit is exposed. But either on account of a man's being 
obliged to persevere when once engaged in it, or on account of 
such other obligations as may stand annexed to the possession 
of it, or on account of the comparative degree of disrepute 
which may stand annexed to it by the moral sanction, it may 
by accident be a burthen : it is on this account liable to stand 
exposed to the offences to which, as hath been seen, every thing 
that partakes of the nature of a burthen stands exposed. As to 
any offences which may concern the exercise of the functions 
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belonging to it, if it happens to have any duties annexed to it, 
such as those, for instance, which are constituted by regulations 
touching the exercise of a trade, it will stand exposed to so 
many breaches of duty ; and lastly, whatsoever are the func- 
tions belonging to it, it will stand exposed at any rate to 
disturbance. 

In the forming however of the catalogue of these offences, 
exactness is of the less consequence, inasmuch as an act, if it 
should happen not to be comprised in this catalogue, and yet is 
in any respect of a pernicious nature, will be sure to be found 
in some other division of the system of offences : if a baker sells 
bad bread for the price of good, it is a kind of fraud upon the 
buyer ; and perhaps an injury of the simple corporal kind done 
to the health of an individual, or a neighbourhood : if a clothier 
sells bad cloth for good at home, it is a fraud ; if to foreigners 
abroad, it may, over and above the fraud put upon the foreign 
purchaser, have pernicious effects perhaps in the prosperity 
of the trade at home, and become thereby an offence against the 
national wealth. So again with regard to disturbance : if a man 
be disturbed in the exercise of his trade, the offence will pro- 
bably be a wrongful interception of the profit he might be pre- 
sumed to have been in a way to make by it : and were it even 
to appear in any case that a man exercised a trade, or what is 
less unlikely, a liberal profession, without having profit in his 
view, the offence will still be reducible to the head of simple 
injurious restrainment, or simple injurious compulsion. 

§4. AdvarOages of the present method. 

General idea LVI. A few words, for the purpose of giving a general view 
method here of the method of division here pursued, and of the advantages 
^""** which it possesses, may have their use. The whole system of 

offences, we may observe, is branched out into five classes. In 
the three first, the subordinate divisions are taken from the same 
source ; viz. from the consideration of the different points, in 
respect whereof the interest of an individual is exposed to suffer. 
By this uniformity, a considerable degree of light seems to be 
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thrown upon the whole system ; particularly upon the offences 
that come under the third class : objects which have never 
hitherto been brought into any sort of order. With regard to 
the fourth class, in settling the precedence between its several 
subordinate divisions, it seemed most natural and satisfactory to 
place those first, the connection whereof with the welfare of in- 
dividuals seemed mostobviousandimmediate. The mischievous 
effects of those offences, which tend in an immediate way to 
deprive individuals of the protection provided for them against 
the attacks of one another, and of those which tend to bring 
down upon them the attacks of foreign assailants, seem alike 
obvious and palpable. The mischievous quality of such as tend 
to weaken the force that is provided to combat those attacks, 
but particularly the latter, though evident enough, is one Hnk 
farther off in the chain of causes and effects. The ill effects of 
such offences as are of disservice only by diminishing the par- 
ticular fund from whence that force is to be extracted, such 
effects, I say, though indisputable, are still more distant and out 
of sight. The same thing may be observed with regard to such 
as are mischievous only by affecting the universal fund. Offences 
against the sovereignty in general would not be mischievous, 
if offences of the several descriptions preceding were not mis- 
chievous. Nor in a temporal view are offences against rehgion 
mischievous, except in as far as, by removing, or weakening, or 
misapplying one of the three great incentives to virtue, and 
checks to vice, they tend to open the door to the several mis- 
chiefs, which it is the nature of all those other offences to pro- 
duce. As to the fifth class, this, as hath already been observed, 
exhibits, at first view, an irregularity, which however seems to 
be unavoidable. But this irregularity is presently corrected, 
when the analysis returns back, as it does after a step or two, 
into the path from which the tyranny of language had forced 
it a while to deviate. 

It was necessary that it should have two purposes in view : 
the one, to exhibit, upon a scale more or less minute, a syste- 
matical enumeration of the several possible modifications of 
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delinquency, denominated or undenominated ; the other, to find 
places in the list for such names of offences as were in current 
use : for the first purpose, nature was to set the law ; for the 
other, custom. Had the nature of the things themselves been 
the only guide, every such difference in the manner of perpetra- 
tion, and such only, should have served as a ground for a different 
denomination, as was attended with a difference inpointof effect. 
This however of itself would never have been sufficient ; for as 
on one hand the new language, which it would have been neces- 
sary to invent, would have been uncouth, and in a manner unin- 
telUgible : so on the other hand the names, which were before 
in current use, and which, in spite of all systems, good or bad, 
must have remained in current use, would have continued unex- 
plained. To have adhered exclusively to the current language, 
would have been as bad on the other side ; for in that case the 
catalogue of offences, when compared to that of the mischiefs 
that are capable of being produced, would have been altogether 
broken and uncomplete. 

To reconcile these two objects, in as far as they seemed to be 
reconcilable, the following course has therefore been pursued. 
The logicalwhole, constituted by the sum total of possible offences, 
has been bisected in as many different directions as were neces- 
sary, and the process in each direction carried down to that 
stage at which the particular ideas thus divided found names in 
current use in readiness to receive them. At that period I have 
stopped ; leaving any minuter distinctions to be enumerated in 
the body of the work, as so many species of the genus character- 
ised by such or such a name. If in the course of any such 
process I came to a mode of conduct which, though it required to 
be taken notice of, and perhaps had actually been taken notice 
of, under all laws, in the character of an offence, had hitherto 
been expressed under different laws, by different circumlocutions, 
withoutever having received any name capable of occupying the 
place of a substantive in a sentence, I have frequently ventured 
so far as to fabricate a new name for it, such an one as the idiom 
of the language, and the acquaintance I happened to have with 
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it, would admit of. These names consisting in most instances, 
and that unavoidably, of two or three words brought together, 
in a language too which admits not, like the German and the 
Greek, of their being melted into one, can never be upon a par, 
in point of commodiousness, with those univocal appellatives 
which make part of the established stock. 

In the choice of names in current use, care has been taken to 
avoid all such as have been grounded on local distinctions, ill 
founded perhaps in the nation in which they received their 
birth, and at any rate not applicable to the circumstances of 
other countries. 

The analysis, as far as it goes, is as applicable to the legal con- 
cerns of one country as of another : and where, if it had descended 
into further details, it would have ceased to be so, there I have 
taken care always to stop : and thence it is that it has come to 
be so much more particular in the class of offences against indi- 
viduals, than in any of the other classes. One use then of this 
arrangement, if it should be found to have been properly con- 
ducted, will be its serving to point out in what it is that the 
legal interests of all countries agree, and in what it is that they 
are liable to differ : how far a rule that is proper for one, will 
serve, and how far it will not serve, for another. That the legal 
interests of different ages and countries have nothing in common, 
and that they have every thing, are suppositions equally distant 
from the truth ^. 

LVII. A natural method, such as it hath been here attempted its advan- 
to exhibit, seems to possess four capital advantages; nottomen- — i. it is 
tion others of inferior note. In the first place, it affords such for the ap- 
assistance to the apprehension and to the memory, as those facul- Sd t£e^**" 
ties would in vain look for in any technical arrangement 2. That ™®°^**'^' 
arrangement of the objects of any science may, it should seem, 

* The above hints are offered to the consideration of the few who may 
be disposed to bend their minds to disquisitions of this uninviting nature : 
to sift the matter to the bottom, and engage in the details of illustration, 
would require more room than could in this place be consistently allowed. 

■ See Fragment on Government, pref. p. xlv. edit. 1776. — pref. p. xlvii.. 
edit. 1823. 
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be termed a nalural one, which takes such properties to charac- 
terise them by, as men in general are, by the common constitu- 
tion of man's nature, independently of any accidental impressions 
they may have received from the influence of any local or other 
particular causes, accustomed to attend to : such, in a word, as 
naturally y that is readily and at first sight, engage, and firmly 
fix, the attention of any one to whom they have once been 
pointed out. Now by what other means should an object engage 
or fix a man's attention, unless by interesting him ? and what 
circumstance belonging to any action can be more interesting, 
or rather what other circumstance belonging to it can be at all 
interesting to him, than that of the influence it promises to have 
on his own happiness, and the happiness of those who are about 
him ? By what other mark then should he more easily find the 
place which any offence occupies in the system, or by what other 
clue should he more readily recall it ? 
-2. It gives LVTII. In the next place, it not only gives at first glance a 
general pro- general intimation of the nature of each division of offences, in 
as far as that nature is determined by some one characteristic 
property, but it gives room for a number of general propositions 
to be formed concerning the particular offences that come under 
that division, in such manner as to exhibit a variety of other 
properties that may belong to them in common. It gives room, 
therefore, for the framing of a number of propositions concern- 
ing them, which, though very general, because predicated of a 
great number of articles, shall be as generally true K 

^ Imagine what a condition a science must be in, when as yet there shall 
be no such thing as forming any extensive proposition relative to it, that 
shall be at the same time a true one : where, if the proposition shall be 
true of some of the particulars contained under it, it shall be false with 
regard to others. What a state would botany, for example, be in, if the 
closes were so contrived, that no common characters could be found for 
them? Yet in this state, and no better, seems every system of penal law 
to be, authoritative or unauthoritative, that has ever yet appeared. Try if 
it be otherwise, for instance, with the ddida privcUa et piblica, and with 
the publica ordinaria, and pvMica extra-ordinaria of the Roman law *. 
All this for want of method : and hence the necessity of endeavouring to 
strike out a new one. 

^ See Heinecc, Elem. p. vii. § 79, 80. 
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LIX. In the third place, it is so contrived, that the very place —s. it points 
which any offence is made to occupy, suggests the reason of its reason of the 
being put there. It serves to indicate not only that such and such 
acts are made offences, but why they ouqhi to be. By this means, 
whileitaddressesitselftothe understanding, it recommendsitself 
in some measure to the affections. By the intimation it gives of 
the nature and tendency of each obnoxious act, it accounts for, 
and in some measure vindicates, the treatment which it may be 
thought proper to bestow upon that act in the way of punish- 
ment. To the subject then it is a kind of perpetual apology : 
showing the necessity of every defalcation, which, for the se- 
curity and prosperity of each individual, it is requisite to make 
from the liberty of every other. To the legislator it is a kind 
of perpetual lesson : serving at once as a corrective to his pre- 
judices, and as a check upon his passions. Is there a mischief 
which has escaped him ? in a natural arrangement, if at the 
same time an exhaustive one, he cannot fail to find it. Is he 
tempted ever to force innocence within the pale of guilt ? the 
difficulty of finding a place for it advertises him of his error. 
Such arethe uses of a map of universal delinquency, laid down 
upon the principle of utiUty : such the advantages, which the 
legislator as well as the subject may derive from it. Abide by 
it, and every thing that is arbitrary in legislation vanishes. An 
evil-intentioned or prejudiced legislator durst not look it in the 
face. He would proscribe it, and with reason : it would be a 
satire on his laws. 

LX. In the fourth place, a natural arrangement, governed as -4. it is 
it is by a principle which is recognised by all men, will serve ^bio to^the 

Nor is this want of method to be wondered at. A science so new as 
that of penal legislation, could hardly have been in any better state. Till 
objects are distinguished, they cannot be arranged. It is thus that irMih 
and ofdef go on hand in hand. It is only in proportion as the former is 
discovered, that the latter can be improved. Before a certain order is 
established, truth can be but imperfectly announced : but until a certain 
proportion of truth has been developed and brought to light, that order 
cannot be established. The djscovenr of truth leads to the establishment 
of order : and the establishment of order fixes and propagates the discovery 
of truth. 
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^ ofau alike for the jurispradence of all nations. In a system of pro- 
posed law, framed in pursuance of such a method, the language 
will serve as a glossary by which all systems of positive law 
might be explained, while the matter serves as a standard by 
which they might be tried. Thn3 illustrated, the practice of 
every nation might be a lesson to every other : and mankind 
might carry on a mutual interchange of experiences and im- 
provements as easily in this as in every other walk of science. If 
any one of these objects should in any degree be attained, the 
labour of this analysis, severe as it has been, will not have been 
thrown away. 

§ 5. Characters of the five classes. 

Chanurten LXI. It has been mentioned^ as an advantage possessed by 
chwtes, how this method, and not possessed by any other, that the objects 

dcducible jj -x ^-x ^ Vt. -jL* 

compnsed under it are cast mto groups, to which a variety of 
propositions may be applied in common. A collection of these 
propositions, as applied to the sev^i-al classes, may be considered 
as exhibiting the distinctive characters of each class. So many 
of these propositions as can be applied to the offences belonging 
to any given class, so many properties are they found to have 
in common : so many of these common properties as may 
respectively be attributed to them, so many properties may be 
set down to serve as characters of the class. A collection of 
these characters it may here be proper to exhibit. The more of 
.them we can bring together, the more clearly and fully will the 
nature of the several classes, and of the offences they are com- 
posed of, be understood. 
LXII. Characters of Class i ; composed of private offences, 
or offences against assignable individuals. 

1. When arrived at their last stage (the stage of consumma,- 
tion 2) they produce, all of them, a primary mischief as well 
as a secondary ^. 

2. The individuals whom they affect in the first instance* 



Characters 
of Class I. 



^ Supra, Iviii. 

* See ch. zii. [Consequences] ill. 



* Ch. vii. [Actions] xiv. 

* That is, by their primary mischief. 
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are constantly assignable. This extends to all ; to attempts and 
prejparations, as well as to such as have arrived at the stage of 
consummation \ 

3. (Consequently they admit of compensation * ; in which they 
differ from the offences of all the other classes, as such. 

4. They admit ^ also of retaliation^ ; in which also they 
differ from the offences of all the other classes. 

5. There is always some person who has a natural and pe- 
culiar interest to prosecute them. In this they differ from 
self-regarding offences : also from semi-public and public ones ; 
except in as far as the two latter may chance to involve a private 
mischief. 

6. The mischief they produce is obvious : more so than that 
of semi-public offences : and still more so than that of self - 
regarding ones, or even public. 

7. They are every where, and must ever be, obnoxious to the 
censure of the world : more so than semi-public offences as such ; 
and still more so than public ones. 

8. They are more constantly obnoxious to the censure of the 
world than self -regarding offences : and would be so universally, 
were it not for the influence of the two false principles ; the 
principle of asceticism, and the principle of antipathy ^ 

9. They are less apt than semi-pubUc and public offences to 
require different descriptions® in different states and countries : 
in which respect they are much upon a par with self -regarding 
ones. 

10. By certain circumstances of aggravation, they are liable 

^ See supra, xxxi note, and B. I. tit. [Accessory offences]. 
■ See ch. xiii. [Cases unmeet] ii. note. 

* I mean, that retaliation is capable of being applied in the oases in 
question ; not that it <mgM always to be employed. Nor is it capable of 
being applied in every individual instance of each offence, but only in some 
individual instance of each species of offence. 

* See ch. xv. [Properties] viii. 

* Ch. ii. [Principles adverse]. 

* It seems to be from their possessing these three last properties, that 
the custom has arisen of speaking of them, or at least of many of them, 
under the name of offences against the law of nature : a vague expression, 
and productive of a multitude of inconveniences. See ch. ii. [Mnciples 
adverse] xiv. note. 
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to be transformed into semi-public ofiences ; and by certain 
others, into public. 

11. There can be no ground for punishing them, until they 
can be proved to have occasioned, or to be about to occasion, 
some particular mischief to some particular individual. In this 
they differ from semi-public offences, and from public. 

12. In slight cases, comj)en8ation given to the individual 
affected by them may be a suflGicient ground for remitting 
punishment : for if the primary mischief has not been sufficient 
to produce any alarm, the whole of the mischief may be cured 
by compensation. In this also they differ from semi-public 
offences, and from public ones. 

Charaoten LXIII. Characters of Class 2 ; composed of semi-public 

of Clan Si ^ 

offences, or offences affecting a whole subordinate class of 

persons. 

1. As such, they produce no primary mischief . The mischief 
they produce consists of one or other or both branches of the 
secondary mischief produced by offences against individuals, 
without the primary. 

2. Ip as far as they are to be considered as belonging to this 
class, the persons whom they affect in the first instance are not 
individually assignable. 

3. They are apt, however, to involve or terminate in some 
primary mischief of the first order ; which when they do, they 
advance into the first class, and become private offences. 

4. They admit not, as such, of compensation. 

5. Nor of retaliation. 

6. As such, there is never any one particular individual whose 
exclusive interest it is to prosecute them : a circle of persons 
may, however, always be marked out, within which may be 
found some who have a greater interest to prosecute than any 
who are out of that circle have. 

7. The mischief they produce is in general pretty obvious : 
not so much so indeed as that of private offences, but more 
so upon the whole than that of self -regarding and public ones. 

8. They are rather less obnoxious to the censure of the world 
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than private o£Eences ; but they are more so than public ones : 
they would also be more so than self -regarding ones, were it not 
for the influence of the two false principles, the principle of 
sympathy and antipathy, and that of asceticism. 

9. They are more apt than private and self -regarding offences 
to require different descriptions in different countries : but less 
so than public ones. 

10. Theremay begroundfor punishing them before they have 
been proved to have occasioned, or to be about to occasion, mis- 
chief to any particular individual ; which is not the case with 
private offences. 

11. In no cases can satisfaction given to any particular indi- 
vidual affected by them be a sufficient ground for remitting 
punishment : for by such satisfaction it is but a part of the 
mischief of them that is cured. In this they differ from private 
offences ; but agree with public. 

LXIV. Characters of Class 3 ; consisting of self regarding Chwractere 
offences : offences against one's self. 

1. In individual instances it will often be questionable, 
whether they are productive of iany primary ^ mischief at all : 
secondary, they produce none. 

2. They affect not any other individuals, assignable or not 
assignable, except in as far as they affect the offender himself ; 
unless by possibihty in particular cases ; and in a very slight 
and distant manner the whole state. 

3. They admit not, therefore, of compensation. 

4. 1^ 01 oi retaliation, 

5. No person has naturally any peculiar interest to prosecute 
them : except in as far as in virtue of some connection he may 
have with the offender, either in point of sympathy or of interest^, 
a mischief of the d&rivative kind * may happen to devolve upon 
him*. 

^ Becaiuse the person, who in general is most likely to be sensible to the 
mischief (if there is any) of any offence, viz. the person whom it most 
affects, shows by his conduct that he is not sensible of it. 

* See ch. vi. [Sensibility] xxv. xxvi. • See ch. xii. [Consequences] iv. 

* Among the offences, however, which belong to this class there are 

BENTHAM X 
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6. The mischief they produce is apt to be unobvious and in 
general more questionable than that of any of the other classes^. 

7. They are however apt, many of them, to be more obnoxious 
to the censure of the world than public offences ; owing to the 
influence of the two false principles ; the principle of asceticism, 
and the principle of antipathy. Some of them more even than 
semi-public, or even than private offence 

8. They are less apt than offences of any other class to require 
different descriptions in different states and countries \ 

9. Among the inducements^ to punish them, antipathy 
against the offender is apt to have a greater share than 
sjonpathy for the public. 

10. The best plea for punishing them is founded on a fatint 
probability there may be of their being productive of a mischief, 
which, if real, will place them in the class of pubUc ones : chiefly 
in those divisions of it which are composed of offences against 
population, and offences against the national wealth. 

qiaracters LXV. Characters of Class 4 ; consisting of public offences, or 
offences against the state in general. 

1. As such, they produce not any primary mischief ; and the 
secondary mischief they produce, which consists frequently of 
danger without alarm, though great in valuCy is in specie very 
indeterminate. 

2. The individuals whom they affect, in the first instance, are 
constantly unassignable ; except in as far as by accident they 
happen to involve or terminate in such or such offences against 
individuals. 

3. Consequently they admit not of compensation. 

4. Nor of retaliation. 

some which in certain countries it is not uncommon for persons to be dis- 
posed to prosecute without any artificial inducement, and merely on account 
of an antipathy, which such acts are apt to excite. See ch. ii [Principles 
adverse] xi. 

1 See note i in the preceding page. 

* Accordingly, most of them are apt to be ranked among offences against 
the law of nature. Vide supra. Characters of the ist class, bdi. note. 

* I mean the considerations, right or wrong, which induce or dispose the 
legislator to treat them on the footing of offences. 



of Class 4. 
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5. Nor 18 there any person who has naturally any particular 
interest to prosecute them ; except in as far as they appear to 
affect the power, or in any other manner the private interest, of 
some person in authority. 

6. The mischief they produce, as such, is comparatively un- 
obvious ; much more so than that of private offences, and more 
so likewise, than that of semi-public ones. 

7. They are, as such, much less obnoxious to the censure of 
the world, than private offences ; less even than semi-public, or 
even than self-regarding offences ; unless in particular cases, 
through sympathy to certain persons in authority, whose 
private interests they may appear to affect. 

8. They are more apt than any of the other classes to admit 
of different descriptions, in different states and countries. 

9. They are constituted, in many cases, by some circumstances 
of aggravation superadded to a private offence : and therefore, 
in these cases, involve the mischief and exhibit the other cha- 
racters belonging to both classes. They are however, even in 
such cases, properly enough ranked in the 4th class, inasmuch 
as the mischief they produce in virtue of the properties which 
aggregatethem to that class, eclipses and swallows up that which 
they produce in virtue of those properties which aggregate them 
to the 1st. 

10. There may be suflGicient ground for punishing them, with- 
out their being proved to have occasioned, or to be about to 
occasion, any particular mischief to any particular individual. 
In this they differ from private offences, but agree with semi- 
public ones. Here, as in semi-public offences, the extent of the 
mischief makes up for the uncertainty of it. 

11. In no case can satisfaction, given to any particular indi- 
vidual affected by them, be a sufficient ground for remitting 
punishment. In this they differ from private offences ; but agree 
with semi-public. 

LXVI. Characters of Class 5, or appendix : composed of mul- Characters 

„ -I . . «. , ofOlaasS. 

TiFORMor ANOMALOUS ofieuces ; and contaimng offences by 
FALSEHOOD, and offences concerning trust. 
X2 
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1. Taken collectively, in the parcels marke^^put by their 
popular appellations, they are incapable of being aggregated to 
any systematical method of distribution, grounded upon the 
mischief of the ofEence. 

2. They may, however, be thrown into sub-divisions, which 
may be aggregated to such a method of distribution. 

3. These sub-divisions will naturally and readily rank under 
the divisions of the several preceding classes of this system. 

4. Each of the two great divisions of this class spreads itself 
in that manner over all the preceding classes. 

5. In some acts of this class, the distinguishing circumstance 
which constitutes the essential character of the ofEence, will in 
someinstancesenternece8sarily,inthecharacter of acriminative 
circumstance, into the constitution of the ofEence; insomuch that, 
without the intervention of this circumstance, no ofience at all, 
of that denomination, can be conmiitted \ In other instances, 
the offence may subsist without it ; and where it interferes, it 
comes in as an accidental independent circumstance, capable of 
constituting a ground of aggravation 2. 

1 Instance, offences by falsehood, in the case of d^audment. 
■ Instance, offences by falsehood, in the case of simple corporal injuries, 
and other offences against person. 



CHAPTER XVII. 

OF THE LIMITS OF THE PENAL BBANCH OF JURISPRUDENCE. 

§ I. Limits between Private Ethics and the Art of Legislation. 

I. So much for the division of offences in general. Now an Use of this 
offence is an act prohibited, or (what comes to the same thing) 
an act of which the contrary is commanded, by the law : and 
what is it that the law can be employed in doing, besides pro- 
hibiting and commanding ? It should seem then, according to 
this view of the matter, that were we to have settled what may 
be proper to be done with relation to offences, we should thereby 
have settled every thing that may be proper to be done in the 
way of law. Yet that branch which concerns the method of deal- 
ing with offences, and which is termed sometimes the criminal^ 
sometimes th epena?, branch, is universally understood to be but 
one out of two branches which compose the whole subject of the 
art of legislation ; that which is termed th e cm7 be injg the 
other \ Between these two branches then, it is evident enough, 
there cannot but be a very intimate connection ; so intimate is 
it indeed, that the limits between them are by no means easy to 
mark out. The case is the same in some degree between the 
whole business of legislation (civil and penal branches taken 
together) and that of private ethics. Of these several limits 

^ And the constitutional branch, what is become of it? Such is the ques- 
tion which many a reader will be apt to put. An answer that might be 
given is — that the matter of it might without much violence be distributed 
under the two other heads. But, as far as recollection serves, that branch, 
notwithstanding its importance, and its capacity of being lodged separately 
from the other matter, had at that time scarcelypresented itself to my view 
in the character of a distinct one : the thread of my enquiries had not as 
yet reached it. But in the concluding note of this same chapter, in para- 
graphs xxii. to the end, the omission may be seen in some measure suppUe'd. 
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however it will be in a manner necessary to exhibit some idea : 
lest, on the one hand, we should seem to leave any part of the 
subject that does belong to us untouched, or, on the other hand, 
to deviate on any side into a track which does not belong to us. 
In the course of this enquiry, that part of it I mean which 
concerns the limits between the civil and the penal branch of 
law, it will be necessary to settle a number of points,, of which 
the connection with the main question might not at first sight 
be suspected. To ascertain what sort of a thing a law is; what 
the 'jparU are that are to be found in it ; what it must contain 
in order to be complete ; what the connection is between that 
part of a body of laws which belongs to the subject of procedure 
and the rest of the law at large : — all these, it will be seen, are 
so many problems, which must be solved before any satisfactory 
answer can be given to the main question above mentioned. 

Nor is this their only use : for it is evident enough, that the 
notion of a complete law must first be fixed, before the legislator 
can in any case know what it is he has to do, or when his work 
is done. 

Ethiciin II. EthJcs at large may be defined, the art of direc ting men's 

what. ' actions t o the production of the greatest possibl e quantity of 
happiness, on the part of those whose interest is in view. 

Private III. What then are the actions which it can be in a man's 

power to direct ? They must be either his own actions, or those 
of other agents. Ethics, in as far as it is the art of directing a 
man's own actions, may be styled the art of self-government, or 
private ethics. 

The art of IV. What other agents then are there, which, at the same 

government: . t ^ ' n r »!•• 

that is. of time that tney are under the mfluence of man s direction, are 
undadmui- susceptible of happiness ? They are of two sorts : i. Other 
human beings who are styled persons. 2. Other animals, which, 
on account of their interests having been neglected by the in- 
sensibility of the ancient jurists, stand degraded into the class of 
things K As to other human beings, the art of directing their 

intemtiof the X Under the Gentoo and Mahometan religions, the interests of the rest 
impro)!^"** * of the animal creation seem to have met ^yith some attention. Why 
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actions to the above end is what we mean, or at least the only 
thing which, upon the principle of utility, we ought to me an, by 
the art of g^ vftrnmftnt ! whidi^ in as far as the measures it dis- 
plays itself in are of a permanent natilre, is generally distin- 
guished by the name of legislcUion : as it is by that of adminis- 
tration, when they are of a ^jmporary nature, determined by the 
occurrences of the day. 

V. Now human creatures, considered with respect to the ma- Art of edu- 
turity of their faculties, are either in an aduU, or in a non-aduU^ ^^^ 
state. The art of government, in as far as it concerns the 
direction of the actions of persons in a non-adult state, may be 

have they not, universally, with as much as those of human creatures, n^ected in 
allowance made for the difference in point of sensibility? Because the *«P«>at««- 
laws that are have been the work of mutual fear ; a sentiment which the 
less rational animals have not had the same means as man has of turning 
to account. Why ought they not T No reason can be given. If the being 
eaten were all, there is very good reason why we should be suffered to eat 
such of them as we like to eat : we are the better for it, and they are never 
the worse. They have none of those long-protracted anticipations of future 
misery which we have. The death they suffer in our hands commonly is, 
and always may be, a speedier, and by that means a less painful one, than 
that which would await them in the inevitable course of nature. If the 
being killed were all, there is very good reason why we should.be suffered 
to kill such as molest us : we should be the worse for their living, and they 
are never the worse for being dead. But is there any reason why we 
should be suffered to torment them ? Not any that I can see. Are there 
any why we should not be suffered to torment them T Yes, several. See 
B. I. tit. [Cruelty to animals]. The day has been, I grieve to say in many 
places it is not yet past, in which the greater part of the species, under 
the denomination of slaves, have been treated by the law exactly upon the 
same footing as, in England for example, the iidferior races of animals are 
still. The day may come, when the rest of the animal creation may ac- 
quire those rights which never could have been withholden from them but 
by the hand of tyranny. The French have already discovered that the 
blackness of the skia is no reason why a human being should be abandoned 
without redress to the caprice of a tormentor K It may come one day to be 
recognized, that the number of the legs, the villosity of the skin, or the 
termination of the os aacrum, are reasons equally insufficient for abandon- 
ing a sensitive being to the same fate. What else is it that should trace 
the insuperable line ? Is it the faculty of reason, or, perhaps, the faculty 
of discourse ? But a full-grown horse or dog is beyond comparison a more 
rational, as well as a more conversable animal, than an infant of a day, or 
a week, or even a month, old. But suppose the case were otherwise, what 
would it avail ? the question is not. Can they reason F nor. Can they talkf 
but* Can they suffer^ 

> See Lewi! XlVth's Code Noir. 
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termed the art of eitfortf ion. Inasiaras this biuineas is entrusted 
with those who, in virtae of some private relationship, are in the 
main the best disposed to take npon them, and the best able to 
discharge, this office, it may be termed the art of frivaU educa- 
turn : in as far as it is exercised by those whose province it is to 
superintend the condnct of the whole community, it may be 
termed the art of ptMic education. 
Ethics aziu- VI. As to ethics in general, a man's happiness will depend, 
1^ or, in the first place, npon snch parts of his behaviour as none but 
2. Probity?^ himself are interested in ; in the next place, upon such parts of 
^^tioe. ' it as may afiect the happiness of those about him. In as far as 
his happiness depends upon the first-mentioned part of his be- 
haviour, it. is said to depend upon his duly to himself. Ethics 
then, in as far as it is the art of directing a man's actions in this 
respect, may be termed the art of discharging one's duty to one's 
self : and the quality which a man manifests by the discharge of 
this branch of duty (if duty it is to be called) is that of prudence. 
f In as far as his happiness, and that of any other person or per- 
> sons whose interests are considered, depends upon such parts of 
his behaviour as may afiect the interests of those about him, it 
may be said to depend upon his duly to others ; or, to use a 
phrase now somewhat antiquated, his duty to his neighbour. 
Ethics then, in as far as it is the art of directing a man's actions 
in this respect, may be termed the art of discharging one's duty 
to one's neighbour. Now the happiness of one's neighbour may 
be consulted in tw^ ways : i. In a negative way, by forbearing 
to diminish it. 2. In a positive way, by studying to increase it. 
A man's duty to his neighbour is accordingly partly negative 
and partly positive : to discharge the negative branch of it, is 
'probity : to discharge the positive branch, benejicence. 
Pmhityaiid VII. It may here be asked. How it is that upon the prin- 
hoSTthey^' cipleof private ethics, legislation and religion out of the question, 
pnideno?*'' * man's happiness depends upon such parts of his conduct as 
afEect, immediately at least, the happiness of no one but himself : 
this is as much as to ask, What motives (independent of such as 
legislation and religion may chance to furnish) can one man have 
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to consult tlie happiness of another ? by what motives, or, which 
( comes to the same thing, by what obligations, canhebe bound to 
obey the dictates of probity and hemficence ? In answer to this, 
it cannot but be admitted, that the only interests which a man 
at all times and upon all occasions is sure to find adequate mo- 
tives for consulting, are his own. Notwithstanding this, there 
are no occasions in which a man has not some motives for con- 
sulting the happiness of other men. In the first place, he has, 
on all occasions, the purely social motive of sympathy or benevo- 
lence : in the next place, he has, on most occasions, the semi- 
social motives of love of amity and love of reputation. The mo- 
tive of sympathy will act upon him with more or less effect, 
according to the bias of his sensibility ^ : the two other motives, 
according to a variety of circumstances, principally according to 
the strength of his intellectual powers, the firmness and steadi- 
ness of his mind, the quantum of his moral sensibility, and the 
characters of the people he has to deal with. 
/ /VnT Now private ethics has happiness for its end : and legis- Every act 
/ lation can have no other. Private ethics concerns every member, proper ob- 
\^ that is, the happiness and the actions of every member, of any ifii^ of 
/ community that can be proposed ; and legislation can concern ^' 
/ no more. Thus far, then, private ethics and the art of legisla- 
(^ion go hand in handj The end they have, or ought to have, in 
view, is of the same nature. The persons whose happiness they 
ought to have^in view, as also the persons whose conduct they 
ought to be occupied in directing, are precisely the -same. The 
very acts they ought to be conversant about, are even in a great 
measure the same. Where then lies the difference ? In that the 
acts which they ought to be conversant about, though in a great 
measure, are not perfectly and throughout the same. There is 
no case in which a private man ought not to direct his own con- 
duct to the production of his own happiness, and of that of his 
fellow-creatures : but there are cases in which the legislator 
ought not (in a direct Way at least, and by means of punishment 
applied immediately to particular individual acts) to attempt to 
* Ch. vi. rSensibility] iii. 
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direct the conduct of the several other members of the commu- 
nity. Every act which promises to be beneficial upon the whole 
\ to the community (himself included) each individual ought to 
perform of himself : but it is not every such act that the legis- 
lator ought to compel him to perform. Every act which promises 
to be pernicious upon the whole to the community (himself in- 
cluded) each individual ought to abstain from of himself : but it 
is not every such act that the legislator ought to compel him to 
abstain from. 
The limits IX. Where then is the line to be drawn ? — ^We shall not have 

between the . ii..m-ii« • • •■! ^ t 

provinces of far to Seek for it. The busmess is to give an idea of the cases 

ethics and in which ethics ought, and in which legislation ought not (in a 

marked out direct manner at least) to interfere. If legislation interferes in 

unmeettor' a direct manner, it must be by punishment \ Now the cases in 

^^ ®° ' which punishment, meaning the punishment of the political 

sanction, ought not to be inflicted, have been already stated *. 

If then there be any of these cases in which, although legislation 

ought not, private ethics does or ought to interfere, these cases 

will serve to point out the limits between the two arts or branches 

of science. These cases, it may be remembered, are of four sorts : 

I. Where punishment would be groundless. 2. Where it would 

be inefficacious. 3. Where it would be unprofitable. 4. Where 

it would be needless. Let us look over all these cases, and see 

whether in any of them there is room for the interference of 

private ethics, at the same time that there is none for the direct 

interference of legislation. 

1. Neither X. I. First then, as to the cases where punishment would 

ply where^ be groundless. In these cases it is evident, that the restrictive 

w^JwJSS*. interference of ethics would be groundless too. It is because, 

upon the whole, there is no evil in the act, that legislation ought 

not to endeavour to prevent it. No more, for the same reason, 

ought private ethics. 

* I say nothing in this place of reward : because it is only in a few 
extraorcUnary cases that it can be applied, and because even where it is 
applied, it may be doubted perhaps whether the application of it can, pro- 
perly speaking, be termed an act of legislation. See infra, § 3. 

* Ch. xiii. [Cases unmeet]. 
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XI. 2. As to tlie cases in which punishment would be ineffi- % How nur 
cacioua. These, we may observe, may be divided into two sets etwcs can 
or classes. The first do not depend at all upon the nature ^sv^ere 
of the act : they turn only upon a defect in the timing of the would Sf" 
punishment. The punishment in question is no more than what, '*^*'"^**^- 
for any thing that appears, ought to have been applied to the 

act in question. It ought, however, to have been applied at a 
different time ; viz. not till after it had been properly denounced. 
These are the cases of an ex-post-facto law ; of a judicial sen- 
tence beyond the law ; and of a law not sufficiently promulgated. 
The acts here in question then might, for anything that appears, 
come properly under the department even of coercive legislation : 
of course do they under that of private ethics. As to the other set 
of cases, in which punishment would be inefficacious ; neither do 
these depend upon the nature of the act, that is, of the sort of 
act : they turn only upon some extraneous circumstances, with 
which an act of any sort may chance to be accompanied. These, 
however, are of such a nature as not only to exclude the appli- 
cation of legal punishment, but in general to leave little room 
for the influence of private ethics. These are the cases where 
the will could not be deterred from any act, even by the extra- 
ordinary force of artificial punishment : as in the cases of ex- 
treme infancy, insanity, and perfect intoxication : of course, 
therefore, it could not by such slender and precarious force as 
could be applied by private ethics. The case is in this respect 
the same, under the circumstances of unintentionality with re- 
spect to the event of the action, unconsciousness with regard to 
the circumstances, and mis-supposal with regard to the existence 
of circumstances which have not existed ; as also where the 
force, even of extraordinary punishment, is rendered inoperative 
by the superior force of a physical danger or threatened mis- 
chief. It is evident, that in these cases, if the thunders of the 
law prove impotent, the whispers of simple morality can have 
but little influence. 

XII. 3 . As to the cases w here punishment would be unpro-^- How far, 
fitable. These are the cases which constitute the great field for would be wn- 

— — — — — ^ - jffqfUable. 
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the exclusive interference of private ethics. When a punish- 
ment is unprofitable, or in other words too expensive, it is 
because the evil of the punishment exceeds that of the ofEence. 
Now the evil of the punishment, we may remember ^, is distin- 
guishable into four branches : I. The evil of coercion, including 
constraint or restraint, according as the act commanded is of the 
positive kind or the negative. 2. The evil of apprehension. 
3. The evil of sufferance. 4. The derivative evils resulting to 
persons in connedtion with those by whom the three above-men- 
tioned original evils are sustained. Now with respect to those 
original evils, the persons who lie exposed to them may be two 
very different sets of persons. In the first place, persons who 
may have actually committed, or been prompted to commit, the 
acts really meant to be prohibited. In the next place, per- 
sons who may have performed, or been prompted to perform, 
such other acts as they fear may be in danger of being involved 
in the punishment designed only for the former. But of these 
two sets of acts, it is the former only that are pernicious : it is, 
therefore, the former only that it can be the business of private 
ethics to endeavour to prevent. The latter being by the sup- 
position not mischievous, to prevent them is what it can no 
more be the business of ethics to endeavour at, than of legisla- 
tion. It remains to show how it may happen, that there should 
be acts really pernicious, which, although they may very pro- 
perly come under the censure of private ethics, may yet be no 
fit objects for the legislator to control. 
Which it XIII. Punishment then, as applied to delinquency, may be 

lUftT 1)6 « i » 

1. Although unprofitable in both or either of two ways : i. By the expense 
the guilty, it would amount to, even supposing the application of it to be 
confined altogether to delinquency: 2. By the danger there may 
be of its involving the innocent in the fate designed only for the 
guilty. First then, with regard to the cases in which the ex- 
pense of the punishment, as applied to the guilty, would out- 
weigh the profit to be made by it. These cases, it is evident, 
depend upon a certain proportion between the evil of the 
^ See ch. ziii [Cases unmeet], f iv. 
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punishment and the evil of the ofEence. Now were the offence of 
such a nature, that a punishment which, in point of magnitude, 
should but just exceed the profit of it, would be sufficient to 
prevent it, it might be rather difficult perhaps to find an in- 
stance in which such punishment would clearly appear to be 
unprofitable. But the fact is, there are many cases in which a 
punishment, in order to have any chance of being efficacious, 
must, in point of magnitude, be raised a great deal above that 
level. Thus it is, wherever the danger of detection is, or, what 
comes to the same thing, is likely to appear to be, so small, as 
to make the punishment appear in a high degree uncertain. In 
this case it is necessary, as has been shown \ if punishment be 
at all applied, to raise it in point of magnitude as much as it 
falls short in point of certainty. It is evident, however, that all 
this can be but guess-work : and that the effect of such a pro- 
portion will be rendered precarious, by a variety of circum- 
stances : by the want of sufficient promulgation on the part of 
the law 2 : by the particular circumstances of the temptation ^ : 
and by the circumstances influencing the sensibility of the 
several individuals who are exposed to it *. Let the seducing 
motives be strong, the offence then will at any irate be frequently 
committed. Now and then indeed, owing to a coincidence of 
circumstances more or less extraordinary, it will be detected, 
and by that means punished. But for the purpc^pe of example, 
which is the principal one, an act of punishment, considered in 
itself, is of no use : what use it can be of, depends altogether 
upon the expectation it raises of similar punishment, in future 
cases of similar delinquency. But this future punishment, it is i 
evident, must always depend upon detection. If then the want 
of detection is such as must in general (especially to eyes fasci- 
nated by the force of the seducing motives) appear too impro- 
bable to be reckoned upon, the punishment, though it should be 
inflicted, may come to be of no use. Here then will be two 
opposite evils running on at the same time, yet neither of them 

* Oh. xiv. [Proportion] xviii. Rule 7. 

' Oh. xiii. [Cases unmeet] § iii. Append tit. [Promulgation]. 

' Ch. zi. [Disposition] zzzv. &o. ' Ch. vi. [fusibility]. 
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reducing the quantum of the other : the evil of the disease and 
the evil of the painful and inefficacious remedy. It seems to be 
partly owing to some such considerations, that fornication, for 
example, or the illicit commerce between the sexes, has com- 
monly either gone altogether unpunished, or been punished in a 
degree inferior to that in which, on other accounts, legislators 
might have been disposed to punish it. 
2. By en- XIV. Secondly, with regard to the cases in which political 
innocOT^. ^ punishment, as applied to delinquency, may be unprofitable, in 
virtue of the danger there may be of its involving the innocent 
in the fate designed only for the guilty. Whence should this 
danger then arise 1 From the difficulty there may be of fixing 
the idea of the guilty action : that is, of subjecting it to such a 
definition as shall be clear and precise enough to guard effec- 
tually against misapplication. This difficulty may arise from 
either of two sources : the one permanent, to wit, the nature of 
theoc^ton^ themselves : the other occasional, I mean thequatities 
of the men who may have to deal with those actions in the way 
of government. In as far as it arises from the latter of these 
sources, it may depend partly upon the use which the legislator 
may be able to make of language ; partly upon the use which, 
according to the apprehension of the legislator, ike judge may 
be disposed to make of it. As far as legislation is concerned, 
it will depend upon the degree of perfection to which the arts 
of language may have been carried, in the first place, in the 
nation in general ; in the next place, by the legislator in par- 
ticular. It is to a sense of this difficulty, as it should seem, that 
we may attribute the caution with which most legislators have 
abstained from subjecting to censure, on the part of the law, 
such actions as come under the notion of rudeness, for example, 
or treachery, or ingratitude. The attempt to bring acts of so 
vague and questionable a nature under the control of law, will 
argue either a very immature age, in which the difficulties 
which give birth to that danger are not descried ; or a very 
enlightened age, in which they are overcome \ 
1 In certain countries, in which the voice of the people has a more 
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XV. For the sake of obtaining the clearer idea of the limits Legrisiation 
between the art of legislation and private ethics, it may now be cessary for 
time to call to mind the distinctions above established with mentor the 
regard to ethics in general. The degree in which private ethics p^ncc. 
stands in need of the assistance of legislation, is different in the 
three branches of duty above distinguished. Of the rules of 
moral duty, those which seem to stand least in need of the as- 
sistance of legislation are the rules of prudence. It can only be 
through some defect on the part of the understanding, if a man 
be ever deficient in point of duty to himself. If he does wrong, 
there is nothing else that it can be owing to but either some in- 
advertence ^ or some mis-supposal ^ with regard to the circum- 
stances on which his happiness depends. It is a standing topic 
of complaint, that a man knows too little of himself. Be it so : 
but is it so certain that the legislator must know more ^ ? It is 
plain, that of individuals the legislator can know nothing : con- 
cerning those points of conduct which depend upon the parti- 
cular circumstances of each individual, it is plain, therefore, 
that he can determine nothing to advantage. It is only with 
respect to those broad lines of conduct in which all persons, or 
very large and permanent descriptions of persons, may be in a 
way to e ngage, that he can have any pretence for interfering : ^ 
and even here the propriety of his interference will, in most 

especial control over the hand of the legislator, nothing can exceed the 
dread which they are under of seeing any effectual provision made against 
the offences which come under the head of defamcUion, particularly that 
branch of it which may be styled the political. This dread seems to de- 
pend partly upon the apprehension they may think it prudent to entertain 
of a defect in point of ability or integrity on the part of the legislator, 
partly upon a similar apprehension of a defect in point of integrity on the 
part of the judge. 

^ See ch. ix. [Consciousness]. 

■ Ch. xvi. [Division] lii. 

On occasions like this the legislator should never lose sight of the 
well-known story of the oculist and the sot. A countryman who had hurt 
his eyes by drinking, went to a celebrated oculist for advice. He found 
him at table, with a glass of wine before him. * You must leave off drink- 
ing,' said the oculist. * How so ? ' says the countryman. * You don't, and 
yet meth|nkB your own eyes are none of the best.' — * That's very true, 
friend,* replied the oculist : * but you are to know, I love my bottle 
better than my eyes.' 
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instances, lie very open to dispute. At any rate, lie must never 
expect to produce a perfect compliance by the mere force of the 
sanction of which he is himself the author. All he can hope to 
do, is to increase the efficacy of private ethics, by giving strength 
and direction to the influence of the moral sanction. With 
what chance of success, for example, would a legislator go 
about to extirpate drunkenness and fornication by dint of legal 
punishment ? Not all the tortures which ingenuity could invent 
would compass it: and, before he had made any progress worth 
regarding, such a mass of evil would be produced by the punish- 
ment, as would exceed, a thousand-fold, the utmost possible 
mischief of the oflence. The great difficulty would be in the 
procuring evidence ; an object which could not be attempted, 
with any probability of success, without spreading dismay 
through every family^, tearing the bonds of sympathy asunder^, 
and rooting out the influence of all the social motives. All that 
he can do then, against offences of this nature, with any pro- 
spect of advantage, in the way of direct legislation, is to subject 
them, in cases of notoriety, to a slight censure, so as thereby 
to cover them with a shght shade of artificial disrepute. 
tonSr Jn ^ ^^^' It may be observed, that with regard to this branch of 
this respect, duty, legislators have, in general, been disposed to carry their 
interference full as far as is expedient. The great difficulty here 
is, to persuade them to confine themselves within bounds. A 
thousand little passions and prejudices have led them to narrow 
the liberty of the subject in this line, in cases in which the 
punishment is either attended with no profit at all, or with 
none that will make up for the expense. 
— Pfcrticu- XVII. The mischief of this sort of interference is more par- 
mStew of ticularly conspicuous in the article of religion. The reasoning, 
religion. • ^^ ^^^^ ^^^^^ -^ q£ ^^^ following Stamp. There are certain errors, 
in matters of beUef, to which all mankind are prone : and for 
these errors in judgment, it is the determination of a Being of 

1 Evil of apprehension : third branch of the evil of a punishment. 
Ch. xiii. § iv. 
* Derivative evils : fourth branch of the evil of a punishment. lb. 
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infinitebenevolence, to punish them with an infinity of torments. 
But from these errors the legislator himself is necessarily free : 
for the men, who happen to be at hand for him to consult with, 
being men perfectly enlightened, unfettered, and unbiassed, have 
such advantages over all the rest of the world, that when they 
sit down to enquire out the truth relative to points so plain and 
so familiar as those in question, they cannot fail to find it. This 
being the case, when the sovereign sees his people ready to 
plunge headlong into an abyss of fire, shall he not stretch out a 
hand to save them ? Such, for example, seems to have been the 
train of reasoning, and such the motives, which led Lewis the 
XlVth into those coercive measures which he took for the con- 
version of heretics and the confirmation of true believers. The 
ground-work, pure sympathy and loving-kindness : the super- 
structure, all the miseries which the most determined malevo- 
lence could have devised^. But of this more fully in another 
place 2. 

XVIII. The rules of probity are those, which in point_of ex- ^how fttr 
pediency stand most in need of assistance on the part of the?^?S?en- 
l egislator, and i n which, in point of fact, EsTnteSerence^hastSS^Stee' 
been most extensi ve. , There ar^lew cases in which it fwuH be ®'i"~**^*y- 
expedient to punish a man for hurting himself : but there are 
few cases, if any, in which it would not be expedient to punish a 

^ I do not mean but that other motives of a less social nature might 
have introduced themselves, and probably, in point of fact, did introduce 
themselves, in the progress of the enterprise. But in point of possibility, 
the motive above mentioned, when accompanied with such a thread of rea- 
soning, is sufficient, without any other, to account for all the effects above 
alluded to. If any others interfere, their interference, how natural soever, 
may be looked upon as an accidentol and inessential circumstance, not ne- 
cessary to the production of the effect. Sympathy, a concern for the 
danger they appear to be exposed to, gives birth to the wish of freeing 
them from it : that wish shows itself in the shape of a command : this com- 
mand produces disobedience : disobedience on the one part produces disap- 
pointment on the other : the pain of disappointment produces ill-will 
towards those who are the authors of it. The affections will often make 
this progress in less time than it would take to describe it. The sentiment 
of wounded pride, and other modifications of the love of reputation and the 
love of power, add fuel to the flame. A kind of revenge exasperates the 
severities of coercive poUcy. 

' See B. I. tit. [Self-regarding offences.] 

BSKTHAU Y 
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man for injuring his neighbour. With regard to that branch of 
probity which is opposed to ofiences against property, private 
ethics depends in a manner for its very existence upon legis- 
lation. Legislation must first determine what things are to be 
regarded as each man's property, before the general rules of 
ethics, on this head, can have any particular application. The 
case is the same with regard to offences against the state . With- 
out legislation there would be no such thing as a stale : no par- 
ticular persons invested with powers to be exercised for the 
benefit of the rest. It is plain, therefore, that in this branch the 
interference of the legislator cannot anywhere be dispensed with. 
We must first know what are the dictates of legislation, before 
we can know what are the dictates of private ethics ^. 
-of the XIX. As to the rules of beneficence, these^ s jar as concerns 

benefloenoe. matters of dgtail^ must necessarily b e abandoned in great mea- 
sure to the jurisdictio n of private e thics. _ In many cases the 
beneticial quality oi the act depends essentially upon the dis- 
position of the agent ; that is, upon the motives by which he 
appears to have been prompted to perform it : upon their be- 
longing to the head of sympathy, love of amity, or love of repu- 
tation ; and not to any head of self -regarding motives, brought 
into play by the force of political constraint : in a word, upon 
their being such as denominate his conduct /ree and voluntary, 
according to one of the many senses given to those ambiguous 
expressions K The limits of the law on this head seem, how- 

^ But suppose the dictates of legislation are not what they <mghi to be: 
what are then, or (what in this case comes to the same thing) what ought 
to be, the dictates of private ethics? Do they coincide with the dictates 
of legislation, or do they oppose them, or do they remain neuter 7 a very 
interesting question this, but one that belongs not to the present subject. 
It belongs exclusively to that of private ethics. Principles which may lead 
to the solution of it may be seen in A Fragment on Government, p. 150, 
Lond. edit. 1776— and p. 114, edit. 1823. 

■ If we may believe M. Voltaire S there was a time when the French 
ladies who thought themselves neglected by their husbands, used to petition 
pour Ore embesoigrUes: the technical word, which, he says, was appropriated 
to this purpose. This sort of law-proceedings seems not very well calcu- 
lated to answer the design: accordingly we hear nothing of them now-a- 

^ QuMt. sar TBiicyclop. torn. 7* art Impuiacanoe. 
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ever, to be capable of being extended a good deal farther than 
they seem ever to have been extended hitherto. In particular^ 
in cases where the person is in danger, whv should it not be 

made the duty of eV Pfy mfl-n tn gavA itTinfli at fmm miaphipf , when 

it can be done without prejudicing himself, a s well as to abstain 
from bringing it on him ? This accordingly is the idea pursued 
in the body of the work \ 

XX. To conclude this section, let us recapitulate and bring to Difference \ 
a point the difference between private ethics, considered as an private ' 
art or science, on the one hand, and that branch of jurisprudence the art of 
which contains the art or science of legislation, on the other. recMitu^** 
Private ethics teaches how each man may dispose himself to 

pursue the course most conducive to hisown happiness, by means 
of such motives as offer of themselves : the art of legislation 
(which may be considered as one branch of the science of juris- 
prudence) teaches how a multitude of men, composing a com- 
munity, may be disposed to pursue that course which upon the 
whole is the most conducive to the happiness of the whole com- 
munity, by means of motives to be applied by the legislator. 

We come now to exhibit the limits between penal and civil 
jurisprudence. For this purpose it may be of use to give a dis- 
tinct though summary view of the principal branches into which 
jurisprudence, considered in its utmost extent, is wont to be 
divided. 

§ 2. Jurisprudence, its branches. 

XXI. Jurisprudence is a fictitious entity: nor can any mean- Jurispru- 
ing be found for the word, but by placing it in company with pSStoiy— 
some word that shall be significative of a real entity. To know **"'°"*^- 

days. The French ladies of the present age seem to be under no such 
difficulties. 

^ A woman's head-dress catches fire : water is at hand : a man, instead 
of assisting to quench the fire, looks on, and laughs at it. A drunken man, 
falling with his face downwards into a puddle, is in danger of suffocation : 
lifting his head a little on one side would save him : another man sees this 
and lets him lie. A quantity of gunpowder lies scattered about a room : & 
man is going into it with a lighted candle : another, knowing this, lets him 
go in without warning. Who is there that in any of these cases would 
think punishment misapplied ? 

Y2 
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what is meant by jurisprudence, we must know, for example, 
wliat is meant by a book of jurisprudence. A book of jurispru- 
dence can have but one or tbe other of two objects : i. To ascer- 
tain what the law^ is : 2. to ascertain what it ought to be. In the 
former case it may be styled a book of expmtory jurisprudence ; 
in the latter, a book of censorial jurisprudence : or, in other 
words, a book on the art cf legislation. 
Expositoiy XXII. A book of expository jurisprudence, is either autkori' 
iten^Tan- tolive or Unauthoritative. It is styled authoritative, when it is 
uiSathoS" composed by him who, by representing the state of the law to be 
^^''^ so and so, causeth it so to be ; that is, of the legislator him- 
self : unauthoritative, when it is the work of any other person 
at large. 
Soaroei of XXIII. Now law, or the law, taken indefinitely, is an abstract 
tions^et re- and collective term; which, when it means any thing, can mean 
maimng. j^g^j^j^gj. jj^qjq nor less than the sum total of a number of indi- 
vidual laws taken together ^. It follows, that of whatever other 
modifications the subject of a book of jurisprudence is sus- 
ceptible, they must all of them be taken from some circumstance 
or other of which such individual laws, or the assemblages into 
which they may be sorted, are susceptible. The circumstan ces 
that have given rise to the principal bra nches of jurisprudence 
we are wont to hear of, seem to be as follows : i. Th e extent of 
the laws in question in point of dominion. 2. The politicaJ 
qualityoithe persons whose conduct they undertake to regulate. 



The word law itself, which stands so much in need of a definition, must 
wait for it awhile (see § 3) : for there is no dodng every thing at once. In 
the mean time every reader will understand it according to the notion he 
has been accustomed to annex to it. 

* In most of the European languages there are two different words for 
distinguishing the abstract and the concrete senses of the word law: which 
words are so wide asunder as not even to have any etymological affinity. 
In Latin, for example, there is lex for the concrete sense, Jua for the 
abstract: in Italian, kgge and diritto: in French, Id and droit: in Spanish, 
ley and derecho: in German, geaetz and recht. The English is at present 
destitute of this advantage. 

In the Anglo-Saxon, besi(fes lage, and several other words, for the con- 
crete sense, there was the word right, answering to the German reeht, for 
the abstract as may be seen in the compound f delight, and in o^ier in- 
stances. But the word right having long ago lost thiis sense, the modern 
English no longer possesses this advantage. 
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3. T he time of their being in force. 4. The manner in which 
they ar e expressed . 5. The concern which they have with the 
article of punishment, 

XXIV. In the first place, in point of extent, what is delivered Jurispru- 
concerning the laws in question, may have reference either to — univeraaU 
the laws of such or such a nation or nations in particular, or to 
the laws of all nations whatsoever : in the first case, the book 
may be said to relate to local, in the other, to universal, juris- 
prudence. 

Now of the infinite variety of nations there are upon the 
earth, there are no two which agree exactly in their laws : cer- 
tainly not in the whole : perhaps not even in any single article : 
and let them agree to-day, they would disagree to-morrow. This 
is evident enough with regard to the substance of the laws : and 
it would be still more extraordinary if they agreed in point 
oiform; that is, if they were conceived in precisely the same 
strings of words. What is more, as the languages of nations are 
commonly different, as well as their laws, it is seldom that, 
strictly speaking, they have so much as a single word in com- 
mon. However, among the words that are appropriated to the 
subject of law, there are some that in all languages are pretty 
exactly correspondent to one another: which comes to the same 
thing nearly as if they were the same. Of this stamp, for ex- 
ample, are those which correspond to the words power, right, 
obligation, liberty, and many others. 

It follows, that if there are any books which can, properly 
speaking, be styled books of universal jurisprudence, they must 
be looked for within very narrow limits. Among such as are 
expository, there can be none that are authoritative : nor even, 
as far as the substance of the laws is concerned, any that are un- 
authoritative. To be susceptible of an universal application, all 
that a book of the expository kind can have to treat of, is the 
import of words : to be, strictly speaking, universal, it must con- 
fine itself to terminology. Accordingly the definitions which 
there has been occasion here and there to intersperse in the 
course of the present work, and particularly the definition here- 
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after given of the word law, may be considered as matter be- 
longing to the head of universal jurisprudence. Thus far in 
strictness of speech : though in point of usage, where a man, in 
laying down what he apprehends to be the law, extends his 
views to a few of the nations with which his own is most con- 
nected, it is common enough to consider what he writes as 
relating to universal jurisprudence. 

It is in the censorial line that there is the greatest room for 
disquisitions that apply to the circumstances of allnations alike: 
and in this line what regards the substance of the laws in ques- 
tion is as susceptible of an universal application, as what regards 
the words. That the laws of all nations, or even of any two 
nations, should coincide in all points, would be as ineligible as 
it is impossible : some leading points, however, there seem to 
be, in respect of which the laws of all civilised nations might, 
without inconvenience, be the same. To mark out some of 
these points will, as far as it goes, be the business of the body 
of this work, 
-internal XXV. In the second place, with regard to the political quality 
nationaL of the persons whose conduct is the object of the law. These 
may, on any given occasion, be considered either as members of 
the same state, or as members of difierent states : in the first 
case, the law may be referred to the head of iinJternal, in the 
second case, to that of international ^ jurisprudence. 

Now as to any transactions which may take place between in- 
dividuals who are subjects of difierent states, these are regulated 
by the internal laws, and decided upon by the internal tribunals, 
of the one or the other of those states: the case is the same where 
the sovereign of the one has any immediate transactions with a 

^ The word international, it must be acknowledged, is a new one; 
though, it is hoped, sufficiently analogous and intelligible. It is calculated 
to express, in a more significant way, the branch of law which goes com- 
monly under the name of the law of nations : an appellation so uncharac- 
teristic, that, were it not for the force of custom, it would seem rather to 
refer to internal jurisprudence. The chancellor D'Aguesseau has already 
made, I find, a similar remark : he says that what is commonly called droit 
des gens, ought rather to be termed droit entre les gens \ 

* (Euvree, Tom. U. p. 337, edit. 1773, 12.110. 
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private member of the other : the sovereign reducing himself, 
fro re natd, to the condition of a private person, as often as he 
submits his cause to either tribunal ; whether by claiming 
a benefit, or defending himself against a burthen. There re- 
main then the mutual transactions between sovereigns, as such, 
for the subject of that branch of jurisprudence which may be 
properly and exclusively termed internatianal \ 

With what degree of propriety rules for the conduct of per- 
sons of this description can come under the appellation of laws, 
is a question that must rest till the nature of the thing called 
a law shall have been more particularly imfolded. 

It is evident enough, that international jurisprudence may, 
as well as internal, be censorial as well as expository, unauthori- 
tative as well as authoritative. 

XXVI. Internal jurisprudence, again, may either concernall the intemi ju- 
members of a state indiscriminately, or such of them only as are nAtion^^d 
connected in the way of residence, or otherwise, with a particular weal or pi- 
district. Jurisprudence is accordingly sometimes distinguished 
into national and 'provincial. But as the epithet provincial is 
hardly appHcable to districts so small as many of those which 
have laws of their own are wont to be, such as towns, parishes, 
and manors ; the term local (where universal jurisprudence is 
plainly out of the question) or the term particular, though this 

^ In the times of James I. of England and Philip in. of Spain, certain 
merchants at London happened to have a claim upon Philip, which his 
ambassador Oondemar did not think fit to satisfy. They applied for coun- 
sel to Selden, who advised them to sue the Spanish monarch in the court of 
King's Bench, and prosecute him to an outlawry. They did so : and the 
sheriffs of London were accordingly commanded, in the usual form, to take 
the body of the defendant PhiUp, wherever it was to be found within their 
bailiwick. As to the sheriffs, Philip, we may believe, was in no great 
fear of them : but, what answered the same purpose, he happened on his 
part to have demands upon some other merchants, whom, so long as the 
outlawry remained in force, there was no proceeding against. Gondemar 
paid the money K This was internal jurisprudence : if the dispute had 
been betwixt Philip and James himself, it would have been international. 

As to the word %rUerncai(malt from this work, or the first of the works 
edited in French by Mr. Dumont, it has taken root in the language. 
Witness reviews and newspapers. 

1 Sclden'B Table-Talk, tit. Law. 
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latter is not very characteristic, might either of them be more 
commodious ^. 
J^J~" XXVII. Thirdly, with respect to ivme. In a work of the 
expository kind, the laws that are in question may either be 
such as are still in force at the time when the book is writing, 
or such as have ceased to be in force. In the latter case the 
subject of it might be termed ancient ; in the former, fresent or 
limng jurisprudence : that is, if the substantive JumprtMlenoe, 
and no other, must at any rate be employed, and that with an 
epithet in both cases. But the truth is, that a book of the former 
kind is rather a book of history than a book of jurisprudence ; 
and, if the woid juris jmidence be expressive of the subject, it is 
only with some such words as history or antiquities prefixed. 
And as the laws which are any where in question are supposed, 
if nothing appears to the contrary, to be those which are in 
force, no such epithet as that of present or living conmionly 
appears. 

Where a book is so circumstanced, that the laws which form 
the subject of it, though in force at the time of its being written, 
are in force no longer, that book is neither a book of living juris- 
prudence, nor a book on the history of jurisprudence : it is no 
longer the former, and it never was the latter. It is evident 
that, owing to the changes which from time to time must take 
place, in a greater or less degree, in every body of laws, every 
book of jurisprudence, which is of an expository nature, must in 
the course of a few years, come to partake more or less of this 
condition. 

The most common and most useful object of a history of juris- 
prudence, is to exhibit the circumstances that have attended the 
establishment of laws actually in force. But the exposition of 
the dead laws which have been superseded, is inseparably inter- 
woven with that of the living ones which have superseded them. 

^ The term municipal seemed to answer the purpose very well, till it 
was taken by an English author of the first eminence to si^^y internal 
law in general, in contradistinction to international law, and the imaginary 
law of nature. It might still be used in this sense, without scruple, in any 
other language. 
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The great use of both these branches of sciencey is to furnish ex- 
amples for the art of legislation \ 

XXVIII. Fourthly, in point of expre««w)w, the laws in question J"'**p"J: 
may subsist either in the form of statiUe or in that of citstomarytuu>Ti— 

. '' *' customary. 

law. 

As to the difference between these two branches (which re- 
spects only the article of form or expression) it cannot properly 
be made appear till some progress has been made in the defini- 
tion of a law. 

XXIX. Lastly, The most intricate distinction of all, and that Junsprn- , 
which comes most frequently on the carpet, is that which is -penal— 
made between the civil branch of jurisprudence and the 'penal, 
which latter is wont, in certain circumstances, to receive the 
name of criminal. 

What is a penal code of laws ? What a civil code ? Of what Question 

T . « -r • 1 t concerning 

nature are their contents ? Is it that there are two sorts of tjie d^tinc- 

laws, the one penal the other civil, so that the laws in a penal the civil 

code are all penal laws, while the laws in a civil code are all the penal, 

civil laws ? Or is it, that in every law there is some matter 

which is of a penal nature, and which therefore belongs to the 

penal code ; and at the same time other matter which is of a civil 

nature, and which therefore belongs to the civil code ? Or is 

it, that some laws belong to one code or the other exclusively, 

while others are divided between the two ? To answer these 

questions in any manner that shall be tolerably satisfactory, it 

will be necessary to ascertain what a law is; meaning one entire 

but single law : and what are the parts into which a law, as such, 

* Of what stamp are the works of Grotius, Puffendorf, and Burlamaqui? 
Are they political or ethical, historical or juridical, expository or censorial? 
— Sometimes one thing, sometimes another : they seem hardly to have 
settled the matter with themselves. A defect this to which all books must 
almost unavoidably be liable, which take for their subject the pretended 
law of nature ; an obscure phantom, which, in the Imaginations of those 
who go in chase of it, points sometimes to mannerSf sometimes to laws ; 
sometimes to what law m, sometimes to what it cmght to be ^. Montesquieu 
sets out upon the censorial plan : but long before the conclusion, as if he 
had forgot his first design, he throws off the censor, and puts on the anti- 
quarian. The Marquis Beccaria's book, the first of any account that is 
uniformly censorial, concludes as it sets out, with penal jurisprudence. 

* See Chap. II. [Principles Advene] xiv. 
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18 capable of being distinguished : or, in otiier words, to ascer- 
tain what the properties are that are to be f onnd in every object 
which can with propriety receive the appellation of a law. 
This then will be the business of the third and fourth sections : 
what concerns the import of the word crvminallj as applied to 
law, will be discussed separately in the fifth ^. 

OccMioaaiid ^ Hen eiid« the or^iiiAl work, in the stote into iihwh H was Iv^^ 

P^Pj2J;of this November, 1780. What follows is now added in Januaiy, 1789. 

■oiau The third, fourth, and fifth sectioDs intended, as exprened in the text^ 

to have be^ added to this chapter, will not here, nor now be given ; 
because to give them in a manner tolerably complete and satisfacUny, 
might require a considerable volume. This volume will form a work of 
itself, closing the series of works mentioned in the preface. 

What follows here may serve to give a slight intimation of the nature of 
the task, which such a work will have to achieve : it will at the same time 
furnish, not any thing like a satis^ietory answer to the questions mentioned 
in the text, but a slight and general indication of the course to be taken 
for giving them such an answer. 

Br s Aw here What is a law T What the parts of a law? The subject of these ques- 

^uSiS^ * tions, it is to be observed, is the loffical, the ideal, the ifUeUeetual whole, 
not the physical one : the law, and not the statute. An enquiry, directed to 
the latter sort of object, could neither admit of difficulty nor aff<»rd instruc- 
tion. In this sense whatever is given for law by the person or persons 
recognised as nossessing the power of maldng laws, is law. The Meta- 
morphoses of Ovid, if thus given, would be law. So much as was embraced 
by one and the same act of authentication, so much as received the touch 
of the sceptre at one stroke, ia one law : a whole law, and nothing more. 
A statute of George n. made to substitute an or instead of an arul in 
a former statute is a complete law ; a statute containing an entire body of 
laws, perfect in all its parts, would not be more so. By the word law then, 
as often as it occurs in the succeeding pages is meant that ideal object, of 
which the part, the whole, or the multiple, or an assemblage of parts, 
wholes, and multiples mixed together, is exhibited by a statute ; not the 
statute which exhibits them. 

Every i«w b Every law, when complete, is either of a eoereive or an uneoereive nature. 

nland, otV^ ^ cocrcive law IB a command. 

revocation of An uncoercivc, or rather a discoerdve, law is the revocation, in whole or 

**"** in part, of a coercive law. 

A deciarstory What has been termed a dedaralory law, so far as it stands distinguished 

pwiy ^n£b^, from either a coercive or a discoercive law, is not properly speaking a law. 

• Uwr. xt is not the expression of an act of the will exercised at the time : it is 

a mere notification of the existence of a law, either of the coercive or the 
discoercive kind, as already subsisting : of the existence of some document 
expressive of some act of the will, exercised, not at the time, but at some 
former period. If it does,any thing more than give information of this fact, 
viz. of the prior existence of a law of either the coercive or the discoercive 
kind, it ceases yro tanto to be what is meant by a declaratory law, and 
assuming either the coercive or the discoercive quality. 

— -^Jt. Every coercive law creates an offence, that is, converts an act of some 
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sort, or other into an offence. It is only by so doing that it can twpo«e Jf J^JJ**** *° 
obligation, that it can produce coercion, 

A law confining itself to the creation of an offence, and a law ^o^" ^ law creatin 
manding a punislunent to be administered in case of the commission of an offra^? an% 
such an offence, are two distinct laws; not parts (as they seem to have been pun£Smei"{j°*^ 
generally accounted hitherto) of one and the same law. The acts they are distinct' 
command are altogether different ; the persons they are addressed to are ^^' 
altogether different. Instance, Let no man steal ; and. Let the judge cause 
whoever is convicted of stealing to be hanged. 

They might be styled; the former, a «tmp^^ tm;)era/tt;e law ; the other a 
punitory : but the punitory, if it commands the punishment to be inflicted, 
and does not merely permit it, is as truly imperative as the other : only it is 
punitory besides, which the other is not. 

A law of the discoercive kind, considered in itself, can have no punitory , vii. 
law belonging to it : to receive the assistance and support of a punitory itw amSie* 
law, it must first receive that of a simply imperative or coercive law, and it «<> punitory 
is to this latter that the punitory law will attcbch itself, and not to the dis- ?^to'i?*bS"** 
coercive one. Example ; discoercive law. Tfie sheriff has power to hang aU {Jfe^lntlon of 
stich as the judge, proceeding in due course of law, shaU order him to hang, coercive one. 
Example of a coercive law, made in support of the above discoercive one. 
Let no man hinder the sheriff from hanging such as the judge, proceeding in 
due course of law, shall order him to hang. Example of a punitory law, 
made in support of the above coercive one. Let the judge cause to be 
imprisoned whosoever attempts to hinder the sheriff from hinging one, whom 
the judge, proceeding in due course of law, has ordered him to hang. 

But though a simply imperative law, and the punitory law attached to viii. 
it, are so far distinct laws, that the former contains nothing of the latter, Sw tavoiJS"^ 
and the latter, in its direct tenor, contains nothing of the former ; yet ^^ ""Piy *"- 
by implication, and that a necessary one, the punitory does involve and E^ton^to?^ ^^ 
include the import of the simply imperative law to which it is appended. 
To say to the judge, Oau^e to be hanged whoever in du>e form of law is 
convicted of stealing, is, though not a direct, yet as intelligible a way of 
intimating to men in general that they must not steal, as to say to them 
directly. Do not steal: and one sees, how much more likely to be efficacious. 

It should seem then, that, wherever a simply imperative law is to have ix. , 
a punitory one appended to it, the former might be spared altogether : in JSatlJJe^ne" 
which case, saving the exception (which naturally should seem not likely to foj|*bc**s"ared 
be a frequent one) of a law capable of answering its purpose without such but for its ?x- ' 
an appendage, there should be no occasion in the whole body of the law for Jfatter? 
any other than punitory, or in other words than penal, laws. And this, 
perhaps, would be the case, were it not for the necessity of a large 
quantity of matter of the expository kind, of which we come now to speak. 

It wiU happen in the instance of many, probably of most, possibly of all Nature^V such 
commands endued with the force of a public law, that, in the expression ex'p^itoV"^ 
given to such a command, it shall be necessary to have recourse to terms "*"«'• 
too complex in their signification to exhibit the requisite ideas, without 
the assistance of a greater or less quantity of matter of an expository 
nature. Such terms, like the symbols used in algebraical notation, are 
rather substitutes and indexes to the terms capable of themselves of ex- 
hibiting the ideas in question, than the real and immediate representatives 
of those ideas. 

Take for instance the law. Thou shall not steal. Such a command, were 
it to rest there, could never sufficiently answer the purpose of a law. 
A word of so vague and unexplicit a meaning canno otherwise perform this 
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office, than by giving a general intimation of a variety of propositions, each 
requiring, to convey it to the apprehension, a more particidar and ample 
assemblage of terms. Stealing, for example (according to a definition not 
accurate enough for use, but sufficiently so for the present purpose), is the 
taking of a thirtg which is another's, by one who has no titlb so to do, and is 
eonscioits of his having none. Even after this exposition, supposing it a 
correct one, can the law be regarded as completely expressed 7 Gertoinly 
not. For what is meant by a man's having a titlb to take a thing? To to 
complete, the law must have exhibited, amongst a multitude of other 
things, two catalogues: the one of events to which it has given the quality 
of conjferring title in such a case ; the other of the events to which it has 
civen the quality of taking it away. What follows 7 That for a man to 
nave stolen, for a man to have had no title to whai he took, either no one of 
the articles contained in the first of those lists must have happened in his 
favour, or if there has, some one of the number of those contained in the 
second must have happened to his prejudice. 

XI. Such then is the nature of a general law, that while the imperative part 
^its^^va- of it, the jninctum saliens as it may be termed, of this artificial body, shall 
Slcu^to * ^^^ ^^® "P. ^^O'^® *^o or three words, its expository appendage, without 
i^isiatiTe which that imperative part could not rightly perform its office, may occupy 
commands. ^ considerable volume. 

But this may equally be the case with a private order nven in a family. 
Take for instance one itom a bookseller to his foreman. Memove, from this 
shop to my new one, my whole stock, according to this printed catalogue. — 
Remove, from this shop to my new one, my whole stock, is the imperative 
matter of this order ; the catalogue referred to contains the expository 
appendage. 

XII. The same mass of expository matter may serve in common for, may 
Jf*«^o^to*lT** appertain in common to, many commands, many masses of imperative 
sSvein"Sm- ^***®^** Thus, amougst other things, the catalogue of coUative&ndcMaiive 
mon*for many cvents, with respcct to ttUes above spoken of (see No. IX. of this note), will 
^*'' belong in common to all or most of the laws constitutive of the various 

offences against property. Thus, in mathematical diagrams, one and the 
same base shall serve for a whole cluster of triangles. 

XIII. Such expository matter, being of a complexion so different from the im- 
SSISct'**'** perativiB it would be no wonder if the connection of the former with the 
essential to latter should escape the observation : which; indeed, is perhaps pretty 
bSaScSed in generally the case. And so long as any mass of legislative matter presents 
to*^ ^SS°**' i*s®^> which is not itself imperative or the contrary, or of which the conneo- 

ory ma er. ^.^^ ^^^ matter of One of those two descriptions is not apprehended, so 
long and so far the truth of the proposition, That every law is a command 
or its opposite, may remain unsuspected, or appear questionable^ ; so long 
also may the incompleteness of the greater part of those masses'of legisla- 
tive matter, which wear the complexion of complete laws upon the face of 
them, also the method to be taken for rendering them really complete, 
remain undiscovered. 

XIV. A circumstance, that will naturally contribute to increase the difficulty 
^t fafeSSur- of the discovery, is the great variety of ways in which the imperation of a 
ed by the mui- la^ may be conveyed — the great variety of forms which the imperative part 
rert fo^ In" of a law may indiscriminately assume : some more directly, some less directly 
J^Jj^J^JSwiT expressive of the imperative quality. Thou shali not steal. Let no man 
capaUe of steal. Whoso stealeth shall he punished so and so. If any man steal, he 
bdng couched. ^^^ ^,6 punished SO and so. Stealing is where a man does so and so ; the 

punishment for stealing is so and so. To judges so and so named, and so 
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and so constituted, hdong the cognizance of such and such offences ; viz. 
stealing — and so on. These are but part of a multitude of forms of words, 
in any of which the command by which stealing is prohibited might equally 
be couched : and it is manifest to what a degree, in some of them, the 
imperative quality is clouded and concealed from ordinary apprehension. 

After this explanation, a general proposition or two, that may be laid xv. 
down, may help to afford some Uttle insight into the structure and contents nSe^ftoe 
of a complete body qf laws. — So many different sorts of offences created, so }f^ deter°^* 
many different laws of the coercive kind : so many exceptions taken out of mined. 
the descriptions of those offences, so many laws of the discoercive kind. 

To class offences, as hath been attempted to be done in the preceding 
chapter, is therefore to class laws : to exhibit a complete catalogue of all 
the offences created by law, including the whole mass of expository matter 
necessary for fixing and exhibiting the import of the terms contained in the 
several laws, by which those offences are respectively created, would be to 
exhibit a complete collection of the laws in force : in a word a complete 
body of law ; a pannomion, if so it might be termed. 

Erom the obscurity in which the limits of a law, and the distinction q^^}^^ 
betwixt a law of the civil or simply imperative kind and a punitory law, oftheiimits 
are naturally involved, results the obscurity of the limits betwixt a civil SUdT pewi?^** 
and a penal code, betwixt a civil branch of the law and the penal. code. 

The question, Wkai parts qf the total mass of legislative matter belong to 
the civU branch, and what to the penal P supposes that divers political states, 
or at least that some one such state, are to be found, having as well a civil 
code as a penal code, each of them complete in its kind, and marked out 
by certain limits. But no one such state has ever yet existed. 

To put a question to which a true answer can be given, we must sub- 
stitute to the foregoing question some such a one as that which follows : 

Suppose two masses of legislative matter to be drawn up at this time of 
day, the one under the name of a civil code, the other of a penal code, each 
meant to be complete in its kind — in what general way, is it natural to 
suppose, that the different sorts of matter, as above distinguished, would be 
distributed between them ? 

To this question the following answer seems likely to come as near as 
any other to the truth. 

The civil code would not consist of a collection of civil laws, each com- 
plete in itself, as well as^clear of all penal ones : 

Neither would the penal code (since we have seen that it cotUd not) 
consist of a collection of punitive laws, each not only complete in itself,but 
clear of all civil ones. But 

The civil code would consist chiefly of mere masses of expository matter. xvii. 
The imperative matter, to which those masses of expository matter re- civ5*code°'* 
spectively appertained, would be found — not in that same code — not in the 
civil code — ^nor in a pure state, free from all admixture of punitory laws ; 
but in the penal code — in a state of combination — involved, in manner as 
above explained, in so many correspondent punitory laws. 

The penal code then would consist principally of punitive laws,involving xvii i. 
the imperative matter of the whole number of civil laws : along with which p^Jj JSief ^ 
would probably also be found various masses of expository matter, apper- 
taining not to the civil, but to the punitory laws. The body of penal law, 
enacted by the Empress-Queen Maria Theresa, agrees pretty well with this 
account. 

The mass of legislative matter published in French as well as German, xix. 
under the auspices of Frederic IL of Prussia, by the name of Code piedeikthe 
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^jvo^^ Frederic, but never esteUished with force of kwS appeftn, for example, to 
aimottiostm be almort ^ofly composed of Duunes of ezpository matter, tiio relation of 
Sl ff P*^*^^ which to any imperative matter appean to haTD been but yeiy imp^ectly 

api«ehended. 

So in^ ^ ^^^ enormons mass of confusion and inconsistency, the ancient 

Roman Uw. Boman, or, as it is termed'by way of eminence, the dvH law, the imperative 

matter, and even all tracesof the imperative character, seem at last tohave 

been smothered in the exposiUny. Edo had been the language of primaeval 

simplicity : esto had been the language of the twelve tables. By the time 

of Justinian (so thick was the darkness raised by clouds of commentators) 

the penal law had been crammed into an odd ccMiier of the civil — ^the whole 

catalogue of offences, and even of crimes, lay buried under a heap of 

Migationa — wiU was hid in opinion — and the original esto had transformed 

itself into videtur, in the mouths even of the most despotic sovereigns. 

XXL Among the barbarous nations that grew up out of the ruins of the 

JjJJjJjJ^**- Roman Empire, Law, emerging from under the mountain of expository 

stands coospi. rubbish, rcassumed for a while the language of command : andthenshehad 

*^™*** simplicity at least, if nothing else, to recommend her. 

xxiL Besides the civil and the penal, every complete body of law must con- 

S3?te wS? **"^ * *^"^ branch, the congtUutional. 

uexion with the The Constitutional branch is chiefly employed in conferring, on par- 
two otheta. ticular classes of perscms, powers, to be exercised for the good of the whole 
society, or of considerable parts of it, and prescribing duties to the persons 
invested with those powers. 

The powers are principally constituted, in the first instance, by dis- 
coercive or permissive laws, operating as exceptions to certain laws of the 
coercive or imperative kind. Instance : A tax-gaiherer, cm svch, may, on 
such and such an occasion, take sudt and such ihings, without any other 

TITLS. 

The duties are created by imperative laws, addressed to the persons on 
whom the powers are conferred. Instance: On such and such an occasion, 
such and such a tax-gatherer shall take such and such things. Such and such 
a judge shall, in such and such a case, cause persons so and so offending to be 
hanged. 

The parts which perform the function of indicating who the individuals 
are, who, in every case, shall be considered as belonging to those classes, 
have neither a permissive complexion, nor an imperative. 

They are so many masses of expository matter, appertaining in common 
to all laws, into the texture of wMch, the names of those classes of persons 
have occasion to be inserted. Instance ; imperative matter : — Let the judge 
cause whoever, in due course of law, is convicted of stealing, to he hanged. 
Nature of the expository matter : — Who is the person meant by the word 
judge? He who has been inve^^ with that office in such a manner : and 
in respect of whom no evenJt has happened, of the number of those, to which 
the effect is given, of reducing him to the condition of one divested of that 
office. 

XXIII. Thus it is, that one and the same law, one and the same command, will 
SSJ of one ^^® its-matter divided, not only between two great codes, or main branches 
u!!^ luv te^^ of the whole body of the laws, the civil and the penal ; but amongst three 
SuhSi^w. s^oli branches, the civil, the penal, and the constitutionaL 

XXIV. I^ countries, where a great part of the law exists in no other shape, than 



Expository that of which in England is called common law but might be more expres- 

mattCTi • great ~ ^ 

* Miirabeau sur la Monarchie Pnusienne, Tod . v. Liv. 8. p. 315. 
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Bively termed jiMltetafy, there must be a great mnltitade of laws, the im- quantity of u 
port of which camiot be sufficiently made out for praotice,withoutreferring ShSiTSS" 
to this common law, for more or less of the expository matter belonging to other form uian 
them. Thus in England the exposition of the word tiiUf that basis of the or^ji^Uay"^" 
whole fabric of the laws of property, is nowhere else to be found. And, as ^»''- 
uncertainty is of the very essence of every particle of law so denominated 
(for the instant it is clothed in a certain authoritative form of words it 
changes its nature, and passes over to the other denomination) hence it is 
that a great part of the laws in being in such countries remain uncertain 
and incomplete. What are those countries ? To this hour, every one on 
the surface of the globe. 

Had the science of architecture no fixed nomenclature belonging to it— xxv. 
were there no settled names for distinguishing the different sorts of build- "SlSi*llta?r 
ings, nor the different parts of the same building from each other — what °f f*Ji5Jj5°*^* 
would it be? It would be what the science of legislation, considered with coi^?e(?ik 
respect to its form, remains at present. jSS^ *' ^ 

Were there no architects who could distinguish a dwelling-house from a 
bam, or a side- wall from a ceiling, what woidd architects be? They would 
be what all legislators are at present. 

From this very slight and imperfect sketch, may be collected not an xxvi. 
answer to the questions in the text but an intimation, and that but an im- SgJdlSg'an 
perfect one, of the course to be taken for giving such an answer ; and, at exemplification 
any rate, some idea of the difficulty, as well as of the necessity, of th©2Jl3,*J2^*^"''y 

tftfffr. importance of 

If it were thought necessary to recur to experience for proofs of this sdenc?^ ^ 
difficulty, and this necessity, they need not be long wanting. £dt%e ^° 

. Take, for instance, so many well-meant endeavours on the part of popular powers of 
bodies, and so many well-meant recommendations in ingenious books, to representative 
restrain supreme representative assemblies from making laws in such and iep«i«ture8. 
such cases, or to such and such an effect. Such laws, to answer the intended 
purpose, require a perfect mastery in the science of law considered in respect 
of its form — in the sort of anatomy spoken of in the preface to this work : 
but a perfect, or even a moderate insight into that science, would prevent 
their being couched in those loose and inadequate terms, in which they may 
be observed so frequently to be conceived ; as a perfect acquaintance witn 
the dictates of utility on that head would, in many, if not in most, of those 
instances, discounsel the attempt. Keep to the letter, and in attempting 
to prevent the making of bad laws, you will find them prohibiting the making 
of the most necessary laws, jperhaps even of all laws : quit the letter, and 
they express no more than if each man were to say. Your laws shall become 
ipso facto void, as often as they contain any thing which is not to my mind. 

Of such unhappy attempts, examples may be met with in the legislation 
of many nations : but in none more frequently than in that newly-created 
nation, one of the most enlightened, if not the most enlightened, at this day 
on the globe. 

Take for instance the Declaration of Bights, enacted by the State of xxvii. 
North Carolina, in convention, in or about the month of September, 1788, aSSES*' 
and said to be copied, with a small exception, from one in like manner declarations 
enacted by the State of Virginia K °^'^^"' 

The f oUowing, to go no farther, is the first and fundamental article : 

' That there are certain natural rights, of which men, when they form a 
social compact, cannot deprive or divest their posterity, among which are 

> Reohercfaet nir let Etats Unis, 8vo. 1788, voL i. p. 158. 
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the enjoyment of life and liberty, with the means of acquiring, possessing, 
and protecting property, andpmsuingandbbtaining happiness and safety/ 

Not to dweU on the oversight of confining to posterity the benefit of the 
rights thus declared, what follows 7 That — as against those whom the pro- 
tection, thus meant to be afforded, includes — every law, oar other ordei*, 
divesting a man of the enjoyment of life or liberty, is void. 

Therefore this is the case, amongst others, with every coercive law. 

Therefore, as against the persons thus protected,every order, for example, 
to pay money on the score of taxation, or of debt from individual to indi- 
vidual, or otherwise, is void : for the effect of it, if complied witii, is ' to 
deprive and divest him,* pro tanto, of theenjoymentof liberty, viz. the liberty 
of pajring or not paying as he thinks proper : not to mention the species 
opposed to imprisonment, in the event of such a mode of coercion's being 
resorted to : likewise of property, which is itself a ' m^ans of acquiring, 
possessing, and protecting property, and of pursuing and obtaining happiness 
and safety. 

Therefore also, as against such persons, every order to attack an armed 
enemy, in time of war, is also void : for, the necessary effect of such an 
order is ' to deprive some of them of the enjoyment of life,' 

The above-mentioned consequences may suffice for examples, amongst 
an endless train of similar ones^ 

Leaning on his elbow, in an attitude of profound and solemn meditation, 
' What a multitude of things there a/re ' (exclaimed the dancing-master 
llarcel) * in a minuet t ' — May we now add T — and in a law. 

> The Virginian Declaration of Rights, said, in the French work above quoted, to have 
been enacted the xstof June, 1776, is not inserted in the publication entitled *The ConttUu- 
tiong c/the several independent statet ofAmerica, 4re.' Published bjf order of Congress: 
Philadelphia printed. Reprinted for Stockdale and Walker^ London, 17S2 : though that 
publication contains the form of government enacted in the same convention, between the 
6th of May and the 5kh of July in the same year. 

But in that same publication is contained a DeclaraUon of Bi^ts, of the province of 
Massadiusetis, dated in the years 1779 and 1780, which in its first article is a little similar ; 
also one of the province of Pennsylvania^ dated between July X5th and September 28th, in 
which the similarity is rather more considerable. 

Moreover, the famous Declaration of Independence, published by CongresB July 5th, 1776, 
after a preambuLir opening, goes on in these words : * JFe hold then truths to be self-evident : 
that all men are created equal : that they are endued by the creator with certain unalienable 
rights: that amongst those are life, liberty, and the pursuit of happiness.' 

The Virginian Declaration of Rights is that, it seems, which claims the honour of having 
served as a model to those of the other Provinces ; and in respect of the above leadbig article, 
at least, to the above-mentioned general Declaration of Independence. See Reeherches, dec, 

who can help lamenting, that so rational a cause should be rested upon reasons, so much 
fitter to beget objections, than to remove them ? 

But with men, who are unanimous and hearty about nteasures, nothfaag so weak but may 
pass in the character of a reason: nor is this the first instance in the world, where the con- 
clusion has supported the premises, instead of the premises the conclusion. 
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Absolute duty, see Duty. 
Abuse of Trust, se^ Trust. 
Accessory offences, see Offences. 
Acquisition, pleasure of, p. 34. 
Act, advised and unadvised, 89. 

— and action distinguiehed, 82. 

— continued and transient, 74. 

and repeated, distinguished, 74. 

— of discourse, what, 73. 

— divisible and indivisible, 75. 

— external and internal, 73. 

— of the mind, what, 97. 

— mischievous, of the consequences of a, 152-169. 

— negative and positive, 72. 

illustrated in the case of offences against trust, 236 n. 

— absolutely and relatively negative, 72. 

— negative, may be expressed positively, 72. 

— overt or exterior, 73 n. 

— repeated, and a habit or practice of action, distinguished, 75. 

— simple and complex, 75. 

— a single, what constitutes — ambiguity regarding, 76. 

— an, general tendency of, how determined, 70, 71. 

— transitive and intransitive, 73 and 73 m. 

a distinction recognised by grammarians, 73 n. 

— voluntary, its meaning, 82 n. 
Action, Human, in general, 70-81. 

— control of, the principal end of punishment, 1 70 n. 

— when examined with a view to punishment ; points to be considered, 71. 
Acts, distinguished, 72-76. 

— which rest purely in the understanding, 98. 
Addison, his description of religion, 1 2 1 n. 

Administration, a branch of the art of Government contrasted with that 

of Legislation, 311. 
Adult, 311. 

Adultery, the offence of, 281. 
Affection, enlarged, what, 51. 
Affinity, relationship by, 257. 
Age, as a secondary circumstance influencing sensibility, 59. 

— its periods distinguished, 59. 

Agency, rational and irrational, distinguished, 71. 

Aggravation, state of the consciousness, as furnishing a ground of, 96. 

— grounds of, constituted by offences against trust and by falsehood, 308. 
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AIanBftkbamAciUiewte(mdarjnnaebitiaianmeif 153. 

— none, wImb the penon the ol^ed of attack not detefmnuOe, i6a. 

— doe to the apparmU meolal attatude of the actor at the tiine of an act, 

164. 

— goodnes of the motiTe d an met doet not remoTe, 165. 

— nature of the motiTe^ how H affeets, 167. 

— dimiiiion of the actor, bow H affoeti^ 168. 

— and danger, duta^pdihedy 157. 

tiieir branchea, 157. 

to what caoMi doe, 157. 

— ■ometimea, danger alwaja contingent^ 159. 
Alian, the condition of an, how conakitiited, 394. 

AmbaaMdoTy the Inst of an, or preriieatic tmit, offencei affeoting, 289 s. 

^- htfarief to an, 386 m. 

Ambition^ under idiat cbua of mottrei H hUM, 109. 

— itf leUtion to lore of power and to lore of repntation, iii. 
Anility, or lelf-rccommendatian, the pleamzes 0^ their natnre, 35. 

— or lelf-reoommendation, the pleasures of, motives corresponding to, 108. 

— the desire off placed in the class of good motiyes, 1 19. 

bow fiur ooinddent with that of benerolence, 133. 
with that of the lore of repotation, 1 23. 
conlbnnable to otility, 123. 

claMed as a semi-eocial as well as a self-regarding motiTe, i3i. 
as a standing tatelarj motive, considered, 144. 

— the motive of, commonly associated with that of beneTolence or sym- 

pathy, 108. 
its Tarying effects illustrated, 108. 
how fiur coincident with that of benevolence, 133. 

— the pleasnres and pains of, and those of benevolence, distingaished, 41 n. 
Anglo-Sazon Wer-geld, 9ee Wer-geld. 

Animals, cmelty to, tee Omelty- 
Animo malo, meaning of the expression, 95 n. 
Antipathetio bias and sensibility, explained, 51. 
Antixiathy, occasionally causes actions with good effects, 33. 

— nerer a right ground of action, 33. 

— resentment merely a modification of, 33. 

— - as an inducement to ponish the self-regarding offencea, 306. 
^- connexion in the way of, as inflnendng sensibility, 55. 
'— the principle of, needs regulation by that of utility, 33. 

em on the side of severity, 30. 
— • and sympathy, the principle of, its influence in exciting disapproval of 
the various classes of offences, 303-305 and »., 306. 

— gee also Symxiathy. 

Aim^rehenslon, or expectation, the puns of, 41. 

— or expectation, the pains of, and those of sufferance, distinguished, 

4111. 
Apprentice, tee llaster. 
Asoetioism, origin of the word, 8 n. 

— the principle of, what, 9. 

a partisan of, who, 9. 

why favoured by certaia moralists, 9. 

followed under the name of religion* 1 35. 

often the ground of approbation or disapprobation of action, 10. 

its wide-sproad influence upon doctrine, 10. 
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A«oetioi8m, the principle of — 

its small influence upon legislation, ii, 13. 

religiouB persecution in part due to, 11. 

not consistently followed in matters of goyernment, 11, la. 

consistent pursuit of it impossible, 13. 

an example of a principle adverse to utility, 8. 

limited in practice to private conduct, 11. 

prevents the universality of censure of the private offences, 30^ 
AsoetloB, religious and philosophical, compared, 10. 
Assignable individual, an, what meant by, ao5 fi. 
Assooiatlon, the principle of, I2j^n. 

— pains of, 41. 

— pleasures of, analysed and illustrated, 37. 

— pleasures and pains of the mind, the result of, 309 n. 

Avarice, the term, an example of the figurative sense of the term motive, 

99- 

— indicates the motive of pecuniary interest when used in a bad sense, 

104. 

— under what class of motives it falls, 104. 

— why properly termed a bad motive, 1 18, 119. 

— lust, vengeance, the restraining motives to, 168, 169. 
Awkwardness, the pains of, analysed, 39. 



Bad, proper application of the term, 87. 

— intention, see Intention. 

— motive, see Motive. 

— tendency of an act, how ascertained, 31, 3a. 
Banishment, as a form of periional injury, 344, 345. 

— examples of offences by, 346 n. 

^ as a punishment, considered, 191, 197. 
when unequable, 191. 

— as a chronical punishment, aoo. 
Becoaria, his works noticed, 179, 339 n. 
Behaviour, good, remission of punishment for, aoo. 
Benefloence, a branch of duty to others, 31a. 

— how far a fit subject for legislation, 3 a a, 333. 

— motives which prompt to, 31a, 313. 

Benefloiary, benefloiendary, the terms suggested to indicate the person 

to take the benefit of a trust, a 26 n. 
Benevolence, pleasures of, in what they consist, 36. 

— under what circumstances the motive of may be repugnant to utility, 

laa. 

— imputed to the Deity, in what sense, 135. 

— enlarged, alone necessarily conformable to utility, laa. 

and private, examples of their operation, 139. 
the distinction between, illustrated, 135, 143. 

— public and private, contrasted, laa. 

— a tutelary motive, mode of its operation as, 143. 

Bias, moral, religious, sympathetic, antipathetic, see Moral, etc. 
Blasphemous, printing or speaking, under what class of offences it fiedls, 

346 n. 
Blasphemy, 389 n. 

z a 



340 Index. 

Bodily conditions, inflnencing seniibility, 44, 45-47, 55» 57, 58. 
Body, radical frame or temperament of, as affecting sensibility, 55, 56. 

— and mind, intimacy of the relation between, 56, 57. 

offences affecting the, distinguished, 343. 
Bonaparte, his Penal Code noticed, iSon. 
Branding, as a punishment, aoo. 
Bribery, nature of the offence, 340. 

— active, or bribe-giving, 240 and n. 

— passive, or bribe-taking, 340, 289, 290. 

— as an offence to which certain conditions are exposed, 262, 272, 274, 276, 

278, 282, 289 n., 290 n. 

— see also Fxesents. 

Bubbles, or fraudulent companies, the offence of setting up, 253 n. 
Burning alive, as a punishment, 181 n. 



Oalamity, a, what, 26, 211. 

— offences through, 211, 245 n., 246 n. 

breaches of sanitary regulations, an example of, 212. 

— precaution against, justifies the causing of mischief and makes punish- 

ment groundless, 172. 
Oapital punishment, 196, 197, 200. 
Caprice, the principle of, 13 n. 

— how far coincident with Uiat of sympathy and antipathy, 13 n*, 15 n. 

— illustrations of its influence, 13 n. 

Oatalogne of motives corresponding to that of pleasures and pains, 105. 

— tee alto Motives. 

Oatalogua personarum privilegiatarum, its purpose, 68 n. 

Catherine II of Russia, attitude of her ministers towards trivial theological 

controversies, 21 n. 
Celibacy, as an offence, how classed, 288 n. 
Certainty, as a quality of punishment, tee Punishment. 

— and uncertainty of pleasui-e and pain, an important ingredient in their 

value, 29. 
Charaoteristloalnesa, as a quality of punishment, 192, 19S and it., aoa n. 
Charity, to what class of motives it belongs, 113. 
Child, the term, as indicating a legal relation, considered, 376 n. 

— stealing, as an offence, 276. 

Childleasnesa, as modifying susceptibility to the influence of law, 54 n. 
Christianity, its establishment due to the ascendancy of the Roman 

commonwealth, 79 n. 
Chronical punishments, examples of, 200. 
Circumstances, etymology of the term, 77 n. 

— what, 76, 77 n. 

— attending an act, defined, 77 n. 

reasons for their investigation, 76, 80. 

states of which the perceptive faculty is susceptible in regard to, 71. 

— their relation to consequences, modes of, 77. 

illustrated, 78, 79 and nn, 

limited extent to which perceptible, 79, 80. 

— attending an event, the author's method of analysis applicable to physical 

as weU as to moral science, 81 n. 

— aggravative, 80, 308. 
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CiroumstanoeB, compensative, 90, 91. 

— criminatiye, 80, 90, 308. 

— evidentiary, 80. 

— exculpative, 80. 

— extenuative, 80. 

— pecuniary, see Feotmiary. 

— preventive, 90, 91. 

— influencing sensibility, see Sensibility. 
Civil Code, tee Code, Law. 

Civil and peual law, $€e Law. 
Civil and criminal, tee Frooedure. 
Civil conditions, see Conditions. 
Class, offence against a, ao6. 
Climate, its effect upon sensibility, 45, 61. 
Code, a civil, its contents, 333. 

— a civil, the difference between a penal and, examined, 339, 333. 

— we also Law. 

— Frederic, the, referred to, 333, 334, 

— a penal, its contents, 333. 

limits between it and a civil, examined, 329, 333. 
Coercion or restraint, one of the evils of punishment, 175. 

— or restraint, a form of offence against the peiinn, 343. 
Coercive Law, 330. 

Coining, as an offence, 18 in. 
Collateral, reUtionship, 357. 
Command, ' every law a command or its opposite,* 333. 

— a coei-cive law a, 330. 

Conmiensnrability, as a quality of punishment, 191, 303. 

Conunon sense, theory of a, as a moral standai*d, an example of the 

application of the principle of sympathy and antipathy, 17 n. 
Compassion, to what class of motives it belongs, 134. 
Compensation or satisfaction for an offence, as rendering punishment 

groundless, or as a reason for its abatement, 173. 

— an insufficient penalty for theft and robbery, why, 183 and n. 

— as a subordinate end of punishment, 171 n. 

— tendency to, as a quality of punishment, 195, 197. 

— lucrative, 197. 

subserviency to, a quality of pecuniary punishment, 197. 

— vindictive, 197. 

— susceptibility to admit of, as distinguishing the various classes of 

offences, 303-306. 
Complex or compound, and simple offences, 311, 343. 

— see also Offences. ^ 

— pleasures and pains, 41 n. 

example of an analysis of, 4a fi. 

— condition, see Condition. 
Compulsion, as a ground of impunity, 175. 

— or constraint, as a form of offence against the person, analysed, 343. 

simple injurious, an example of the offence of, 396. 
sometimes includes wrongful menacement, 245 n. 
Condition, a, elements in the conception of, 310, 31 in., 339, 333, 333, 

255> 356 «•» 290* 392* 393. 394. 

— a, may be either beneficial or burthensome, or both, to the party 

invested with it, 229, 394, 395. 
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ConditloD, a, implies a ^tinguiriiiiig appellation on tiie part of the person 
inyested with it, 232. 

— the rights and duties beloii(j^g to, oonsiderable in duration, 233. 

— character of the services octtinected with, a distingniBhing feature of, 

333- 

— description of the serTioes constituting a, 332. 

— the rights to sendees coimected with, and those under contract or apper- 

taining to property, distinguished, 233. 

— examples of a, 232, 294, 295. 

— how constituted by the law, 292, 293. 

— not an exclusive right, 293. 

— and relations not amounting to a, distinguished, 232, 233, 293. 

— regarded as an object of property, 210, 227, 230, 231. 

— contrasted with a right of proper^, 229, 293. 

— difficulty of distinguishing property and, 291. 

— an offence against, what, 210. 
*- offences against, 255-296. 

how to be classed, 227 e^ 9tq. 

rules for distinguishing them from those against property, 232, 233. 

and against property, sometimes substantially the same, 229, 333, 

234- 

— why improper to class under those against property, 229. 

— filial, offences against, 276. 

— trust as a species of, 226. 

— and trust, their relations, 227, 228, 200. 

— public, a less expressive term than public trust, 228. 

— complex, that of parent a, 275. 
Conditions, nroper order of their treatment, 258. 
—■ classed as domestic and civil, 255. 

— domestic or &mily, how constituted, 255. 

the physical power of the domestic superior thdr groundwork, 

259 n. 
the legal relations they involve and their rationale, 258, 259, 260, 

261. 
offences touching, 261-266, 270-286. 

— dvil, examined, 287. 

their infinite variety, 287. 

some features which distinguish them from the domestic, 294, 295. 

involve no correlative relations with distinguishing appellations, 

394» 395. 
how constituted, 292, 293, 294. 
their relation to trusts, to domestic conditions, and to rights of 

ownership, 290, 291. 
non-fiduciary, 292. 
professional, 292, 293. 
rank, as one of the, 292. 
examples of, 294, 295. 
offences touching, 295, 296. 
Oonflnamant, as a form of offence against the person, 244. 

— example of offences by, 246 n. 
Connubial and post-connubial relations, 256. 

— »ee also Belations. 

Connexion, in the way of sympathy and antipathy, see Sympathy and 
Antipathy. 
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Oonsoiousnesa, as to drcnmatances acoompftnying an act, what meant by, 

— false as to cironmstances accompanying an act, what, 71. 

— the, or perceptive &calty, its relation to the consequences of an act, 89. 

Yarious states of, in regard to the drcomstances attending an act, 

89. 
Yarious states o^ illastrated, 90-93. 

state of the, importance of the investigation regarding, 95, 96. 
its relation to intentionality, 91. 
to the secondary evil of an act, 164. 
character of the consequences of an act in great measure dependent 

upon, 05. 
demand for pumshment dependent upon its state, 95. 
Oonaent, on the part of an injured party, as rendering pumshment ground- 
less, 171, 172. 

— presence or absence of, its relation to the offences of theft, rape, 

seduction, etc., 351, 352, 353. 
Consequenoes, their place in relation to the tendency of acts, 70. 

— material, what, 70. 

alone wortii regarding, 70. 

— primary and seconcUury, 153, 153. 

may be mischievous and secondary beneficial, 157. 

— natural and artificial, 168, 169. 

— and intention usually correspond, 133. 
Constitutional law, a branch of a complete body of laws, 334. 

— its province, 334. 

— its relation to penal and to civil law, 334. 

— its matter how to be distributed, 309 ». 

Contract, breach of, under what class of offences it falls, 349 n. 

— a, nature of the conception indicated, 279. 

— the utilitarian basis of the matrimonial condition, 379. 

— the matrimonial, modifications of which it is susceptible, 380. 
Contractual relations^ and those dependent upon condition, their differ- 
ences examined, 333. 

Copyright, the enjoyer of a, not invested with a condition, but with a 
species of property, 393. 

— why regarded as property, 394 n. 
Corporal injuries, simple and irreparable, 344. 

— insult, a complex offence, affecting both person and reputation, 347. 
Corporate body, offences against the property of a, 353 n. 
Corporation spirit, attachment, seal or ' esprit de corp/t,' 1x3. 
Country scene, a, the pleasures of, analysed, 43 n. 

Cowardice, to what class of motives it belongs, 116. 

Crime, to be reprobated, on purely utilitarian grounds, 9, I3n. 

Criminal law, 309, 330. 

— tee alio Law. 

Criminative circumstances, $ee Ciroumstancea. 
Cromwell, Oliver, his supposed indifference to suffering, 57* 

— easily moved to tears, 57. 

Cruelty, class of motives to which it belongs, 1 14. 

— to animals, rationale of legislation regarding, 311 n. 
Culpa, meaning of the term, 94, 95, 95 n. 

— sine dolo, 94. 

— lata, levie, levissima, the expressions critidsed, 94. 
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Oorioflity, M A motiTB, 107. 

its diiferent eflfecta illustrated, 107. 

D. 

D'AgueMeau, the Chanoellor, hii suggestion of the phrase ' droit entre let 

gent,' 326 n. 
Danger, a branch of the secondary mischief of an act, 153. 

— of a mischievous act, whence it arises, 155. 

— and alarm distinguii^ed, 157. 

— of an act» due to the real mental attitude of the actor, 164. 

— physical, as impairing the influence of the penal sanction, 174, 175. 
Death, the penalty of, see Capital Punishment. 

Declaration, the, of Independence of the United States of America, 336 n. 
^~ the, of Rights, of Massachusetts, 336. 

of Virginia, 335, 336. 

of North Carolina, 335. 
the phraseology of these instruments criticised, 335, 336. 
Defamation, the offence of, its nature analysed, 246. 

— political, how classed, 289 ». 

reluctance under popular governments to submit it to penal legis- 
lation, 319 ». 

— and see Bepntation. 
Deficandment, the offence of, 251, 308. 
Deity, the, qualities attributed to, 125. 

Delegatus non potest delegare, the maxim ridiculed, 1391. 
Deliberation, as an indication of the disposition of an offender, 150. 
Deliota, publica et privata, of Roman law, 300 n. 
Delinquency, offences of mere, 211. 

— and see Offences, Semi-publio. 

Denmark, a sect of religious enthusiasts there, noticed, 140. 
Depravity of disposition, see Disposition. 
Derivative evil of an act, what, 153. 

— pains of sympathy, among the pains of punishment, 176. 
Dereoho, a Spanish term for law in abstract, 32491. 
Descent, relationship by, 257. 

Desertion, military, the offence of, 287 fi. 
Desire, pain of, a species of pain of privation, 38. 

— physiciEd, the general term for a certain motive, 105. 

— sexual, the neutral term for a certain motive, 105 n. 
Detainer, of immovables, a term of English law, 255 and n. 

— see also Detinue. 
Detection, what meant by, 146. 

— fear of, as an element in the tutelary motive of self-preservation, 147. 

the force of certain standing tutelary motives depends upon, 146, 

147- 

— uncertainty of, as diminishing the efficacy of the penal sanction, 317. 
Determinative, as a term for ' Motive,' 98 n. 

Detinue, and detainer, as offences of English law, 25011., 355 andn. 
Detrectare militiam, meaning of the expression, 237, 238 n. 
Detreotation, as a term for a certain mode of offence, 237, 238 »., 262 

272, 274. 
* Dictates ' or * laws * of particular motives, convenience of the expression, 

121. 
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Diet, scanty, why an efficacious punishment for offences through the 

motive of ill-will, 196. 
Disablement, as a result of punishment, 170, 171 n., I95> ^9^i ^97 1 202. 
Disappointment, pain of, a species of pain of priyation, 58. 
Disooeroive law, 330. 
Discourse, acts of, Me Act. 
Disgrace, fear of, as a motive, 109. 
Dishonour, fear of, 109. 

— pains of, see Ill-name. 

Displeasure, the motive of, placed in the class of bad motives, 119. 
under what circumstances social in its effects, 127. 

— a motive less constant in its operation than the motives of the self- 

regarding class, 167. 
Disposition, the, the general subject of, treated, 131-151. 

what, 131. 

an element in determining the general tendency of an act, 71. 

its influence in the production of the secondary mischief of an 
act, 164. 

its effect upon alarm, 168. 

' the sum of the intentions,' 14a. 

penal law how far concerned with, 13a. 

good, bad, depraved, virtuous, vicious, beneficent, meritorious, perni- 
cious, mischievous, sound, firm, application of the terms to, 1 3 1 , 1 3 2 . 

indications concerning, affoi-ded by the strength of temptation, 148. 

depravity of, indicated by an offence, rules for estimating, with 
illustrations, 149, 150. 

indications of, afforded by the deliberation accompanying the 
offence, 150. 

its character a matter of inference, 13a. 

the grounds of inference regarding it examined and illustrated, 

its investigation, why important, 151. 

— a good, coupled with a mischievous habit, impossible, 133 n. 
Divi^on of offences, see 0£Elenoe8. 

Dolus, the term in Roman law, 94, 95, and 95 n. 
Droit, a French term for law in abstract, 3a4n. 

— entre les gens,' instead of droit des gens,' suggested by the Chancellor 

D'Aguesseau, 326 n. 
Drugs, sale of unwholesome, under what class of offences it falls, a46 /». 
Drunlcenness, its place in a classification of offences, 246 n. 

— and see Intoxication. 

Duel, refusal to fight a, why associated with cowardice, 109 n. 

— a, bribery at an election, munificence in charity, war, alike results of a 

single motive, no. 
Duelling, motives to and against, examined, 109 n. 
Dumplers, a religious society, noticed, 11. 
Duration, as an element in pleasure, and pain, 30. 

illustrated, 33. 
Duress, 354 n. 

— and see Compulsion. 

Duty or obligation, implied in the conception of right, aa4n., 22^ n, 

— absolute, one without reciprocity of right, 290. 

— relative, ago. 

— breach of, as a term for a form of offence, 36a, 363, 266, 371, 272, 274, 

276, 278, 282. 
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0, lore of, MA motive, 117. 

AS A motive. Among ibote most eoiMtAat in th^ opoBtfon, 167. 

different Acts to which it oondaoei^ 117, 118. 

AS An oocasionAl tnteUvj motive, 146. 

i^)pir»priAte pmnshment for offences induced bj, 196L 
Seonomieal effects of a religions persnAsion, 64 n. 
Sdncation, a brsnch of the Art of government, 311. 

— public, 313. 

— private, 270, 31a. 

— physical, mental, 61. 

— AS inflaendng sensibility, 45. 60, 61. 

— AS inflnenced by religions profesrion, 64. 

Slection, the doctrine of, as a sabstitate for a mond stAndAid, 17 n. 
mopement, as An offence, 363, 371, 373, 374, 376. 
Smbesslement, as sn offence, 350, 253. 

— AppropriAte pmushment for, 196. 

— breAch of trust. An element in the offence o^ 350. 

— And theft, the different penAlties for, their rAtiomde snggested, 173 «. 
Smigmtioii, as an ofl&noe, 388 n, 

XSndAmagement, An oflEenoe AgAinst property, 350. 

— and tee Property. 

lii^oynient, pleAsnres of. And those of ezpectAtion, distingnished, 36, 37. 
IBnmity, pains of, anAlyied, 39. 

— pAins of, and those of malevolence, distingniBbed, 41 n. 
Ennui, nAtare of the pain indicAted by the term, AnAlysed, 39 n. 
EnthnslAsm, or enthusiastic zeal, iii. 

Entry, forcible, 354, 355. 

Equability as a property of punishment, 190, 19T. 

EquAble, punishment, what, 190. 

Equity, natural, as a moral stAndArd, 17 •. 

Error of opinion, fitting mode of dealhig with it, 177. 

— culpabiiis, and other phrases, suggested to indicate certAin menfal 

attitudes, 95 n. 
Espionage, as a public offence, 386 n. 
Esprit de corps, KtigKah equivalents for the phrase, 113. 
Esse, motive in, what, 99, 100. 
Ethics, in general, defined, 310, 313. 

— private, what, 370, 309, 310. 

and legislation, limits between, 309-333. 

the lei^ing branches of, 313. 

place of, in cases unmeet for legal punishment, 314. 

the rules of, their dependence upon preceding legif^tion, 333. 
Events, the consequences of acts, 77. 
Evidentiary circumstances, 80. 

Evil and good, of a third order, as the result of an act, 163 n. 
Example, a leading end of punishment, why, 171, 193, 195. 

— a more important object in punishment than the reformation of the 

offender, 300. 
Exciting cause, what so termed, 44. 
Exculpative circumstances, what, 80. 
Executive, the, a branch of sovereign power, 3S9 n. 
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Uzemplarity, as a property of punishment, 193, 194, 195, 200, 202. 
XSzemption from punishment, various grounds of, and their rationale 

examined, 173, 174, 174 n, 175. 176, 177. 
ISzpeotation, pleasures of, analysed, 36, 37. 

or apprehension, pains of, 41. 
ISxtenuatiTe circumstances, what, 80. 
Bztent, as an element in the value of pleasure and pain, 30. 
Extortion, the offence of, analysed, 251. 
Extra-regarding and self-reg{u:ding pleasures and pains, 41, 41 n. 



False consdonsnesfl, tee Gonsoiousnoss. 

— news, dissemination of, an example of a semi-public offence, 246 n., 

353 »• 
Falsehood, as an element in offences against property, 247. 

— offences by, one of the divisions of multiform offences, 208. 

proper method of classifying, 207 n., 223. 

their divisions. 221, 222. 

their subdivisions, 222,223. 

their points of agreement and difference, 221, 222. 

and concerning trust, their connexion, 242. 

— unproductive of material results, no offence, 223. 
Fame, love of, as a motive, tee Bepntation. 

Family spirit, or attachment, the motive to which it belongs, 113. 

— spirit, or attachment, its influence, 54. 

— or domestic relations, 255-286. 

natural, 256, 257, 258. 
Fanaticism, or fanatic zeal, motive indicated by the terms, 11 1. 

— lack of restraining motives to, 168 n. 

Fecundity, or fruitfulness, an element in the value of pleasure and pain, 

30. . . 

Felton, his assassination of the Duke of Buckingham used to illustrate the 
relation borne to its consequences by the circumstances attending 
an act, 78. 
' Fiat justitia mat coelum,* the maxim ridiculed, 14 n. 
Fidei-oommissarius, 226 n. 
Filial condition, the, offences concerning, 276-278. 

offences concerning, features which distinguish them from offences 

against other conditions, 276, 277. 
offences concerning, their correspondence with offences touching 
the condition of parentality, 277. 
Filiality, or filiation, the terms considered, 276 ». 

the relation of, 257. 
Fine, see Punishment, pecuniary. 
Firmness of mind, as influencing sensibility, 48, 48 n. 
' Fitness of things,' the, as a moral standard, an example of the application 

of the principle of sympathy and antipathy, 17 rz. 
Forbearance, service of, 292. 

Force, as an element in offences against property, 248. 
in offences against the person, 253. 
in the complex offences concerning property and person together, 

354» 355- 

— the element of, as distinguishing robbery from theft, 251. 
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Force, physical, the groundwork of the family relationi, 259 n, 

— the public, offences against, a 18, 287 n. 

— and see Offences. 

Forcible seduction, see Sednotion. 

— entry, see Entry. 

— detainer, see Detinue, Detainer. 
Foreigners, offences against, 286 n. 
Forgery, the offence of, 222. 
Form of laws, its importance, 335 ». 

— of laws, mischievous results of its present imperfection illuBtrated^ 

335 «• 
Fraud, the conception analysed, 251. 

— mercantile, its lenient penal treatment in legal systems, as contrasted 

with that of other offences of the same class, rationale of suggested, 
172 n. 

— against the coin, 181 n., 183. 

— side of bad bread an example of, 296. 

Fraudulency, as characterising a species of offences against property, 

247. 
Fraudulent, the term, when applied to offences against property, 247. 

— obtainment or defraudment, 251. 
Frederic II of Prussia, his Code, 333 n. 

Frugality, as a quality of punishment, 194, 195, 196, 202. 



Gaming, as an offence, 253 n., 293*1. 

Gentoo religion, regard shown by, for the interests of the inferior animals, 

31011. 
Gentilhomme, the condition of, in what it consists, 294. 
Geseta, its meaning contrasted with that of Becht^ 324 n. 
Glory, love of, 108, no. 

— see also Beputation. 

God, the will of, as a standard of right and wrong, 21, 22. 

— see also Theologioal principle. 

— the fear of, the love of, under what class of motives they fidl, in. 

— offences against, distinct from those against religion, 22ofi. 
Gondemar, Spanish ambassador at the Court of James I, 327 n. 
Good, proper sense of the term, 31, 87. 

— and bad sense, meaning of the phrases, 103. 

— of a third order, 163 n, 

— as the result of an act producing primarily evil, example of, 157, 163 n. 

producing primarily good, example of, 16^ n, 

— intention, see Intention. 

— motive, see Motive. 

— name, pleasures of a, in what they consist, 35. 

as a motive, 108. 

different terms for, 108. 

varying effects of, illustrated, 109. 

— see also Beputation. 

— tendency of an act, how ascertained, 31, 32. 

— will, placed in the class of 'good * motives, 119. 

classed as a purely social motive, 121. 
standing tutelary motive, 143. 
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Oood-will, the motive most conformAble to utility, 121. 

under wliat circumstances its dictates may be adverse to utility, 123. 

tendency to deprive of the services consequent upon, the gist of 
an offence aeainst reputation, 210. 
Oovernment, the, what, 218. 

— its necessity, 2 14 n. 

— its end, 70. 

— the operations of, their proper aim, 215. 

forms which attacks upon may assume, 214, 215, 217. 

— as an influence upon sensibility, 6 3. 

— the educational influence of, 63. 

— operates by punishment and reward, 70. 

— the art of, what meant by, 310. 

comprises legislation and administration, 311. 

— self, the province of private ethics, 270, 310. 
Gratitude, to what class of motives it belongs, 113. 

Greek nomenclature for the classification of offences, its convenience ad- 
vocated, 287, 288. 
Grief, external indications of, fallacious, 57. 
Gkrotias, his works noticed, 329 n, 
Gaardian, and ward, the relation of, one of the family conditions, 260. 

— and Ward, the relation of, its rationale, 266, 267, 268, 26^. 

— nature, extent, and duration of his powers and duties, 2^, 270, 271. 

— detail .of his powers insusceptible of exact definition bv legislation, 270. 

— points of resemblance between the condition of, and tnat of parent and 

husband, 275, 280. 

— the condition of, offences affecting, 270-272. 
Guardianship, a private trust, 270, 272. 

— the perpetual, of women, 268 ». 

— offences affecting, 270-272. 

— who liable to be placed under, 267, 268. 

H. 

Habit or practice, a, what, 12491. 

— or practice, a, distinguished from a repetition of acts, 75. 

distinguished from a repetition of acts, and from an aggregate 
of acts, 75 n. 

— of offending, to be considered in the adjustment of punishment to 

offences, 183, 184. 
Habitual occupation, as influencing sensibility, 44^ 51. 

— offences as a subject of punishment, 183. 
Happiness, in what it consists, 70. 

— general ethical rules upon which it depends, 312. 

— concurrent requisites to the production of, 267. 

— the principle of the greatest, as a phrase alternative to that of the 

principle of utility, i n. 
Hardiness of body, as influencing sensibility, 44, 46, 47. 
Harmony of sound, in legal maxims, preferred to sense, 14, 15. 
Hastings, Warren, referred to, ij^n. 
Health, as influencing sensibility, 44, 45. 
Heedless act, a, what, 89. 

Heedlessness, a mode of unadviseduess as to the circumstances attending 
an act, 92. 
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Heedlessnefls, Latin phrases indicatiiig, 95 n. 

— its influence upon alarm, 165. 

— in the exercise of judicial trust, 286 n. 
HelTOtios, referred to, 104 «. 

HerouleB, his deliverance of Theseus discussed, 1 13 n. 

Heresy, as an offence, 289 n. 

Hindoo, see Oentoo. 

Homicide, its place in a classification of offences against the person, 245. 

— through the motive of religion, not therefore innocent, 165 n. 
Hanger and thirst, as motives, 105 and n. 

Husband, what, 278. 

— rationale of the powers with which he is invested, 279. 

— relation of to the wife, a complex condition, 280. 

— the condition of, its resemblance to and difference from that of parent, 

280. 

— and wife, the relation of, examined, 278. 

its utilitarian basis, consent, 279. 

involves a reciprocity of right and duty, 279. 

different rules regarding it, in Mahommedan and in Christian 

countries, 280, 281. 
offences to which the condition is liable, 280-282. 
modifications of which the contract between them is susceptible, 280, 
a8i. 



Idiosyncrasy) the term explained, 56 n. 

Idleness, as an offence, 253 »., 288 ». 

Ignominy, fear of, nature of the motive, 109. 

Ignorance or knowledge, as influencing sensibility, 47, 48. 

Ignorant, what meant by, 48. 

Ill-name, the pains of, terms indicating, 39. 

analysed, 39. 

positive, illustrated, 39 n. 
Ill-will, see Malevolence. 
Imagination, pleasures of the, in what they consist, 36. 

— pains of the, 40, 41. 

Immoral publications, the offence of issuing, how classed, 289 n. 
Immovables, examples of offences specially concerning, 245 n., 254, 255. 
Imperfection, bodily, as influencing sensibility, 44, 47. 
Impey, Sir Elijah, referred to, 14 »• 
Imprisonment, as a punishment, 197. 

— example of some of the evils resulting from, 42 fi. 
Imprudentia, a term for unadvisedness, 95 n. 
Impunity, the grounds of, 1 71-177. 

— see aUo Funisliment, cases unmeet. 
Incendiarism, as an offence, 181 n., 255 ». 
Incest, as an offence, 347 n. 

Inclination, bent of, as influencing sensibility, 49. 

and bias of sensibility, distingmshed, 49. 
Incontinence, as an offence, 247 n. 
Incorporeal objects, regarded as property, 231. 
-^ property, copyright an example of, 293, 294. 

condition, reputation, liberty regarded as species of, 231. 
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Induoement, a more comprebeuBive term than motive, 97 n. 
Industry, panJysis of, among the evils of a third order resulting from an 
offence, 16311. 

— stimuluB to, among the beneficial consequences of a third order flowing 

from a good action, 163 n. 
InefiELcaciousness of punishment, 173-175, 315. 

— 8ee a^o Panishment. 

Infamy, fear of, nature of the motive, 109. 

Infancy, as impairing the efficacy of punishment, 173, 315. 

— rationale of its subjection to guardianship, 367. 
Informers, prejudice against, irrational and mischievous, 130. 
Infortunium, meaning of the term, 94. 

Ingratitude, whether a fit subject for penal legislation, 318. 
Injury, simple lascivious, and rape, distinguished, 253. 
Inobservantia, a term for unadvisedness, 95 n. 
Insane, the, calculate consequences, 188 and n. 
Insani^, as a ground of impunity, 173. 

— as affecting sensibility, 51. 

— little variety in, 51. 

— rationale of its subjection to guardianship, 267. 
Insoitia, as a legal term, its meaning, 95 ». 

— culpabilis and inculpabilis, the expressions suggested, 95 n. 
Insolvenoy, nature of, as an offence, examined, 248 and n. 
Instruotion, the proper remedy for offences of opinion, 1 77. 
Insult, corporal, as an offence, 247, 254. 

Insulting menacement, 247, 254. 

Intelleotual powers, the, strength of, as influencing sensibility, 44, 48. 

— faculty, the, and the will, contrasted, 97. 
Intention, what it concerns, 82. 

— identified with 'will,' 82. 

— its relation to the consequences of an act, 71, 133. 

— and motive, confused, 93. 

— motives the causes of, 142. 

— the terms good and bad as applied to, considered and illustrated, 87, 88, 

92, 93, 120. 

— good, though both motive to and consequences of the act, bad, 93, 94. 

— innocent, when may be so termed, 94. 

— as determining the character of an offence, illusti-ated, 250, 251. 

— absence of, a ground of extenuation, 96. 
Intentional, its meaning, 82. 

— when synonymous with voluntary, 82. 
Intentionalitas, the term suggested, 95 ». 
Intentionality, the general subject of, examined, 82-88. 

— uses of a minute analysis of, 84 ». 

— importance of the investigation, 133. 

— its connexion with consciousness, 91. 

— its relation to the various stages of an act, 83. 

— the mental attitude in respect of, minutely analysed, 83 n. 

'— in reference to an act, and to the consequences of an act, distinguished, 

83. 

— its influence upon the mischief of an act, 163, 164. 

— its various modes, 84, 85. 

illustrated, 85, 86, 87. 
Intention!, the consequence of motives, 93, 142. 
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Intentions : — 

— disposition, the sum of the, 143. 
Interest, self, the only adequate motive, 313. 

Interesting perceptions, a general expression for pleasures and pains, 33. 
Internal jurisprudence, see Jurisprudenoe. 
International, a novel term, 326. 

— law, a phrase more expressive than 'law of nations,' 336. 

its province, 337. 

distinguiahed from internal, 33771, 
Intoxication, as illustrating the forms which the mischief of an act may 
assume, 159. 

— a temporary insanity, 173. 

— as rendering pxmishment inefficacious, 173, 315. 

— not a ground of absolute impunity, 173*1. 
Inundation, criminal, as a semi-public offence, 355 n. 
Invasion, the offence of contributing to bring about, 315. 
Investitive event, or circumstance constituting the ground of title, 

248. 

— and divestitive, the terms, 389 n. 

InvolnntarinesB as a ground of exemption from liability, 1 75. 
Involuntary act, an, why not alarming, 164. 
illustration of, 89 n. 

— see also Unintentional. 

Irritability, in relation to sensibility, what, 46. 

— contrasted with hardiness, 46. 

with firmness, 48. 

J. 

James I, his antipathy to the Arians, 30 n. 

— his book against Vorstius, 30 n. 

— his 'Counterblast to Tobacco,' 2in. 

Judge, the, his ofiBce in giving effect to circumstances influencing sensi- 
bility, 65, 182. 
Judge-made law, English, its introduction into India reprobated, 14/1. 
* Judgment,* a, what, 26 n. 
Judicial sentence, beyond the law, as rendering punishment inefficacious, 

173,315- 
Judicial trust, see Trust. 
Judiciary or common law, xii, 335 n. 
Jurisprudenoe, its branches, 333-330. 

— ancient, and present (or living), 338. 

— censorial, 334. 

— civil and penal, 329. 

— expository, 334, 335. 

authoritative, or unauthoritative, 324, 335. 
history of, its uses, 338, 339. 
internal, its subject-matter, 337. 

subdivided under national and provincial, 327. 

distinction between it and international, illustrated, 327 ft. 

— local (or particular), 325, 327, 328. 

— municipal, senses of the term, 328 n. 

— statutory and customary, terms indicating the mode of expression of 

the laws, 329. 

— universal (or general), 325. 
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Jurisprudenoe, uniyersal — 

examples of topics falling under, xi, 326. 

circumstances determining the distribution of its subject-matter, 

334- 
Jus, meaning of the term contrasted with that of ' Lex,* 324 n. 
Justice, the dictates of, what, 126 n. 

— its dictates and those of benevolence, supposed conflict between, 125, 

1 26 nn. 

— an offence i^inst, what, 213, 218. 

•«- and police, intimate though distinguishable connexion of their functions, 
2i6n. 

— offences against, 286 n. 
Justinian, Ins legislation noticed, 324 n. 



Knowledge, as influencing sensibility, 44, 47. 

Xnighthoo^ as a civil condition, the elements constituting it, 292. 



Iiabonr, penal or hard, as a reformatory punishment for certain offences, 
196. 

as a chronical punishment, 200. 
Iiage, the Anglo-Saxon term, its meaning, 324. 
Iiascivionsness, motive indicated by the term, 106. 
Iiaw, conception of, its necessary imperativeness, how obscured, 332. 
implies that of an offence, 333. 

— science of, its relation to the art of legislation, xiii. 

a branch of the * logic of the will,* xiii. 

— a command or its opposite, 332. 

— civil, its relation to penal, vii, 309, 333. 

— penid, its unmethodical character in systems generally, 300 n. 

its subject, 70. 

— common or judiciaxy, xii, 335. 

its necessary uncertainty, 335. 

— coercive, disooercive, declaratory, simply imperative, punitory, their 

features and relations explained and illustrated, 330, 331. 

— constitutional, a necessary branch of a complete body of law, 334. 

its relation to the other branches of the body of law, 334. 
its province, 334. 

— a, ex post facto f punishment inflicted by, inefficacious, 173, 315. 

— a, unpromulgated, 173, 315. 

— judge-made, 14 n. 

— moral obligation of obedience to bad, the question suggested, 322 ft. 

— obligation the necessary consequence of law in its operation, 258. 

— the term, its abstract and concrete senses, 3249}. 

terms in different languages to indicate, 324 n, 

lack of an English word to express the distinction, 32^ n. 

— a, what, 330 n. 

— a, distinguished from a statute, 330 n. 

— a declaratory, not strictly a law, 330 n. 

— the, what indicated by the term, 324. 
Iiaws, the result of mutual fear, 31 in. 
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354 indeas. 

Xiegge, the Italian term for law in concrete, 324. 

Lieglslation, art of, a branch of the science of jurisprudence, 323. 

— a branch of the art of government, 311. 

— and administration, distinguished, 311. 

— virtues and vices as such, why not a fit subject for penal, 316-323. 

— and ethics, their relation, the general subject treated, 309-323. 

— the form of, its importance, 335. 

its present imperfection, 335. 

results of its unscientific character, illustrated, 335. 

— limits of its interference with human action, 270, 314. 

— religion as a subject of, Me Beligion. 

— the science of, scheme of a complete series of works upon, x. 

what it properly comprises, vii. 

its aim or province, 170, 323. 
Iiegislative, the, a branch of sovereign power, 289 n. 
Iiegislator, rules to guide him in the adjustment of punishment to offences, 

182. 
Iisgitimation of children, by the subsequent mairiage of parents, 276. 
Iiey, a term for law in concrete, 324 n. 
Iiibel, what, 2 2 in. 

— see also Defamation. 

Iiiberty, regarded as an incorporeal object of property, 231. 

— a corresponding term to privilege, immunity, exemption, 263. 

Iiife, the love of, among the motives most constant in their operation, 167. 

Iiineage, see Baoe. 

Iioi, a term for law in concrete, 324 n. 

Iiove, various senses in which the term is employed, 106 n., 113. 

Iiouis XIV, his religious persecutions, 140. 

— his * Code Noir,* 31 1 n, 

Iiust, an unneutral term for a certain motive, 104, 118, 119. 

— neutral phrase for the motive indicated by the term, what, 105 n. 

— why properly termed a bad motive, 118, 119. 



Madmen, see Insane. 

Magistrate, the parent a kind of deputy of the, 63. 

— the, a kind of tutor to the members of the State, 63. 

— see also Government. 

Mahommedan religion, the, regard for the inferior animals shown by, 

3x0 n. 
Malevolence, synonyms for the term, 36. 

— pleasures of, in what they consist, 36. 

motive corresponding to, various terms for, 1 14. 

— the motive of, examples of the different actions produced by, 114, 115. 

— as a motive not always indicative of a bad disposition, 141. 

— the pains of, analysed, 40. 

Malo animo, meaning of the expression, 95 n. 

Mandeville, referred to, 104 n. 

Maria Theresa, the Empress, her penal legislation noticed, 333. 

Marital condition, nature of the obligations it involves, 278. 

— see also Husband. 

Married state, the, as influencing sensibility, 54 n. 
Marriage, relationship by, what so termed, 257. 
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M*rriago, nature of the relation, examined, 278-281. 

— its bails, contract, 279. 

— chance of advancement through, among the advantages incident to 

certain relations, 285. 

— incapacity to contract, among the disadvantages incident to certain 

relations, 286. 
Master, the, condition of, 261-263. 

under what circumstances one of obligation, 261. 

points of resemblance between it and that of parent^ and of husband, 

275, 280. 
involves no fiduciary relation, 262. 
offences to which it is exposed, 261-264. 

offences to which it is exposed, their ooirespondence with those 
touching the condition of servant, 265. 
^ and servant, rationale of their l^gal relations, 260. 
modes of the relation, 263. 

— and apprentice, the relation of, a civil condition, 262 n, 

a mixed condition, 262 n. 
Mastership, tee Mast«r — the condition o£ 
Material, meaning of the term, 70, 77, 98. 

— circumstances, eee Ciroumstanoes. 

— consequences, tee OonsequenoM. 
Maternity, 257, 27611. 
Matrimonial contract, 280. 

— relations, 280. 

— B9e aUo Husband and wife. 

Means, a man's, what comprised under the term, 52. 

— the relation borne by, to wants^ constitute the * pecuniary circumstances,* 

Meohanioal invention, as a consequence of the motive of the love of ease, 

118. 
Member of Parliament, his character why likely to be comparatively good, 

124. 
Memory, pleasures of the, 36. 

— pains of the, 41. 

Menace, «ee Menaoament, Threat* 

Menacement, as a form of offence against the person, 244. 

— wrongful, 245 and n. 

how related to restndnment and compulsion, 246 «. 
examples of semi-public offences by, 246. 

— insulting, a complex offence^ against person and reputation, 247, 254. 
Mental conditions as influencing sensibility, 47, 48, 51, 56. 

— injuries, simple, what, 244, 245, 246 n. 

— attitude, its relation to the secondary evil of an act, 163, 164, 165. 
Mercantile fraud, tee Traud. 

Method, logical, its utility, 204 n. 

— the value of that adopted in the division of offences, 299-302. 
Military, or public force, the, offence against, 217, 286 n. 
Militiam detrectare, meaning of the expression, 237 n. 
Mind, act of the, what, 47. 

— radical frame or temperament of the, as influencing sensibility, 55. 

— and body, both alike objects of offence against the person, 243, 245 n. 

their intimate relation, 56. 
Misadvised act, a, what, 90. 

A a 2 
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MifladYisedness as to the circumstances accompanying an act, modes I 
of, 90. ' 

— Latin terms for, 95 n. 

— its influence upon secondary mischief, 165. 
Miaohief of an act, what, 75 2. 

primary and secondary, 153, 30a, 304, 305, 306. 

either original or derivatiYe, 153, 305. I 

the secondary, of what it consists, 153. 1 

how influenced by disposition, 168. 

when at its maximum, 165. j 

its first branch (alarm) sometimes, its second (danger) always, I 

contingent, 159. 

example, showing the vaiious forms it may assume, 154. ' 

examined, by reference to its nature, its cause, the party the object . 

of it, and the forms it may assume, 158, 159. 

self-regarding and extra-regarding, 159. I 

private, semi-public, public, 159. 1 

its forms illustrated, in the case of intoxication and in the non- ' 

payment of a tax, 159, 160. , 

— of an offence, affected by the character of the motive, 13a | 

— of a third order, as the consequence of an act, 163 n. 

— where none, punishment groundless, 171. 

— where outweighed, punishment groundless, 171. 

— under what circumstances it is outweighed, 17a. I 

— none, where consent of the sufferer given, 171. I 

— character of the, caused by offences of the different claBsas, 302-307. 
Misohievous act, consequences of a, 152-169. . 

— how one tends to produce another, 155. I 
Mia-8upposal, a, what, 90. 

— as a ground of extenuation, 96. 

— or mistake as a ground of exemption from punishment, 174. 

— its influence upon the secondary mischief of an act, 165. 

— importance of its investigation, 133. 
Mistake, see Mis-supposaL 
Monarchy, pure and mixed, 290 n. 

Monastic condition, a possible example of a useful relation of absolute 

duty, 290. 
Monopoly, 232. 

— copyright a species of, 293. 

Montesquieu, his works noticed, 181, 185 n., 192, 329 n. 

— his speculations on the theory of punishment, noticed, 185 it. 
Moral influence, see Ethics. 

— lesson, how punishment operates as a, 184. 

— sanction, the, see Sanction. 

pleasures of, see Good-name, Beputation. 
pains of, see Ill-name. 

— sense, the theory of a, an example of the application of the principle of 

sympathy and antipathy, 1 7 n. 

— principles, mischievous, see Opinion. 

— sensibility, what, 49, 50. 

and moral bias, distinguished, 50. 
Morals, private, see Ethics. 

Moralists, fovour shown by some to the ascetic principle, 9. 
Moraviana, a religious society noticed, 11. 
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Motion, as related to intentionality, 83 n. 
Motive, the general subject of, considered, 97-130. 

— the general subject of, utility of its investigation, 97, 129, 130. 

— the term, its widest sense, 97. 

ambiguous sense of, 98. 

figurative and unfigurative senses of, 98. 

— ' inducement ' a more comprehensive term for, 97 ». 

— merely pleasure or pain operative in a certain manner, 101 «. 

— necessarily refers to action, 99. 

— the cause of intention, 88, 142. 

— mode of its operation so as to cause action, 99. 

— practical, what, 98. 

— to the understanding, how it may influence the will, 101. 

— interior and exterior, 99. 

— in prospect and in esse, 99, 100, loi. 

— or .cause productive of action, to be distinguished from, ground of ap> 

proval of action, 22, 23. 

— or temptation to an act, what constitutes it, 41. 

— its tendency to cause a repetition of like acts, how calculated, 167. 

— its relation to the general tendency of an act, 71 . 

— its place in furnishing indications as to the disposition, examined, 1 34- 

141. * 

— dependence of the disposition upon it, 142. 

— general efficacy of a species of, how measured. 167. 

— the reformatory character of punishment, how related to, 195. 

— good and bad, the terms as applied to, loi, 102, 102 n., 103, 118, 119, 

lao, 129, 130, 166, 167. 

inconvenience of so classing, 119. 

none constantly so, 101-105. 
— good or bad, none constantly so, demonstration of this proposition, why 
difficult, 103. 

none constantly so, Ulustrations of the proposition, 106, 107, 108, 
109, no, 118. 

under what circumstances motives may be so styled, 102, 118, 120. 

only by reference to its effects, 102. 

by reference to the resulting intention, 1 20. 

what motives may be so distinguished, 119. 

— the same, may produce any sort of action, 102, 103, 118, 128. 

illustration of this, 106-118. 

— relation of, to the secondary mischief (alarm and danger) of an act or of 

an offence, 130, 164, 165, 166. 

— goodness of, does not take away but sometimes enhances the secondary 

mischief of an act, 165, 166 and tm. 

— badness of, does not take away the secondary good consequences, 166. 

when an aggravation of the niischievousness of an act, 166. 
the degree of aggravation produced by, how calculated, 167. 

— bad, sometimes productive of less secondary mischief than good, 166 n. 
Motives, with what description of, the analysis is concerned, 98. 

— catalogue of, corresponding to those of pleasures and pains, 105-1 21. 

— names applied to, often beg the question of the quality of the, 104. 

— advantage of neutral appellations for, 105 n. 

— coercive, what meant by, 240. 

— conflict among, and illustrations, 127, 128. 

— which most frequently in conflict, 128. 
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MotivM— 

— diflBocial, lao, lai. 

their place in the order of motivef, 127. 

not neceisarily so in their origin and tendency, 127. 

acts of bad tendency commonly due to them or to those of the self- 
regarding class, 1 28. 

iets committed through, why less alarming than those actuated by 
self-regarding motives, 167 and n. 

— impelling, what meant by, 128. 

— order of pre-eminence among, 1 21-1 27. 

— most generally operative, which, 167. 

— restrainiog, what meant by, 1 28. 

their force how weakened by a past ofifence, 155. 

— seducing or corrupting, 142. 

illustrated in the case of bribery, 240. 

— self-r^farding, 120, 121. 

their place in the order of, 127. 

acts of bad tendency, oonmionly due to them or to the dissocial, 

128. 
an act committed through, why more alarming than one actuated 

by a dissocial motive, 167. 
the most influential, 167. 

— social, purely social, semi-social, 120, 121. 

as standing tutelary motives, 147, 148. 

— tutelary, preservatory, or preserving, 142. ■ 

constant or standing, 143-145. 

force of the, what constitutes it, 155. 
occasional, T42, 145. 

what class of motives commonly operate as, 145, T46. 
Horables, examples of offences specially sheeting, 254, 255. 
Multiform, or anomalous offences, tee Offences. 
Mutilation, as a punishment, aoo. 



National interest in general, offences against the, 214, 215, 289 n. 

— wealth, offences against the, 288 »., 296, 306. 

tendency of self-regarding offences to become such, 306. 
Natural arrangement of the subject-matter of a science, 299, 300. 
bom subject, the condition of, how constituted, 294. 

— justice, as a moral standard, its value, 17 n. 

— relations, what meant by, 256. 

contiguous and uncontiguous, 256. 
Nature, the law of, as a moral standard, a form which the principle of 
sympathy and antipathy has assumed, 17 n. 

— the law of, sometimes regarded as opposed te the principle of utility, 

17 n. 

offences against, meaning of the phrase, 303 n. 

self-regarding offences, why regarded as offences against, 306 and ». 

— repugnancy to, what meant by, 17 n. 

Necessity, a term sometimes applied to the motive of self-preservation, 

117. 
Neighbourhood, offence against a, 206. 
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Nomanolature, the adoption of a novel, in tho classification of offisnoes 

explained and defended, 298. 
— derived from the Greek, for offences against trost, 287, 288, 289 i»n. 
Novelty, the pleasures of, under what class of pleasures they fall, 34 n. 
without corresponding positive pains, 39. 



Obligation, the conception of, 224, 225, 258, 325, 331. 

— or duty, implied in the conception of right, 224, 225. 

— legal, how constituted, 226 n. 

— the imposition of, the mode by which the law operates, 258. 

— how enforceable, 258. 

Obligations, their place in Roman law, 334. 
Occupation, habitual, as influencing sensibility, 51. 
Offenoe, what, 205, 30^. 

— the creation of coercive law, 330 n., 331. 

— mischief of an, in what it oonasts, 41. 

affected by the nature of the motive, 130. 
Offonoes. accessory, 240, 242. 

— anomuous, tee Multiform. 

— classified by reference to the number and determinateness of the persons 

the objects of attack^ as private, semi-public, and public, 205, 206 
and n., 207. 
-—- affecting the body and the mind, distinguished, 243. 

— classes of, their distinguishing features, 302 — 308. 

— through calamity, a mode of semi-pubUc offences, 211, a 1 2. 

examples o{ 245 n. 

— against a class or neighbourhood, 206 ; eee aUo Offenoes, semi-publio. 

— complex or compound, 211, 240 «., 243, 253, 254, 255. 
-^ concerning condition, a division of private offences, 210. 

rules for distinguishing, 232, 233. 

why not classed under offences against property, 227, 229. 

trust and property, why placed under separate divisions, 226-229. 

their connexion considered, 227. 
civil, 295, 296. 
domestic, 261-266, 270, 286. 

— Qfnd Bee Oonditions. 

— ciUo Filial, Guardian, Hoaband, Master, Parent, Servant, Ward, 

Wife. 

— compensation, susceptibili^ to admit of, as a characteristic of the dif- 

ferent classes of, 303-306. 

in lieu of punishment for, in the different classes of, 304, 305, 307. 

— division of, the general subject treated, 204-308. 

method pursued in it expUined and its advantages exhibited, 204 ». 
296, 299, 300, 301, 302. 
<— delinquency, of mere, a mode of semi-public offences, an, 245 n. 
their correspondence with private offences, aia. 

— extra-regarding, 206. 

— falsehood, by, a division of multiform or anomalous offenoes, 207, 207 »., 

ao8, 307. 

their place in a systematic arrangement of offenoes considered, 
207 n., 308, 
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OAmoefly fUMhood, bf» 

tmamm different AppeUatioiu aoooiding to ■peeial circiimitaiieei, 223. 

tlieir gab-diTisioiis, 222, 233. 

their TeMmbhmoe and difference imter te, 221, 222 and m. 

tlieir connexion with offences against tnist, 242. 

■ome charaeteriftic featores of, 308 and n. 

— indiyidnalf, against asngnable, or priyate offences, «e« OfbnoM^^PriTate. 

— intransitive and tranritiTey 207. 

— justice, against, a division of the clasr of public offences, 213, 218. 

— military fotoe, against, «s# below, Public foroe. 

— mischief, nature of, caosed by the different daaes of, respectivoly, 

302-308. 

motive^ importance of its investigation in relation to, 130. 

— MULTiiOBM, or heterogeneons, the fifth class of offimces, 207. 

termed also anonialons, 208 n, 
irregolarity of the class, 208 n. 

the proper methodical classification of the subject matter of the dass 
considered, and a re-arrangement suggested, 207 m., 308 and n, 
characteristic features of the dass of, 307, 308. 
the divisions of, 208. 

their relation to offences of other danes, iUnstrated, 308 and 
je« alio Falsehood, Trust. 

— national interest in general, against, a divuion of pnbUo offences, 214, 

215, 221. 

wealth, against, 217, 219, 288 n., 306. 
fdidty, against its increase, 219, 288 •• 

— nature, against the law of, Mse Nature. 

— neighbourhood, against a, 206. 

— of opinion, punishment for, why needleis, 177. 

— person, agsSnst the, as a subordinate division of the dasses of offences, 

208, 210, 211, 243-245, 253-255. 

— population, against, a divinon of the dass of public offsnces, 217, 219, 

288 »., 306. 

— police, the preventive brandi o^ against, a divuion of the dass of public 

offences, 216, 218, 287 n, 

— Private, or against assignable individuals, the first leading dass of 

offences, 205. 

their divisions, 208-211. 
analysis of, into genera, 242-296. 

why carried no farther than Glass I, 242. 
limits between, and semi-public and public offences, difficult to 

trace, why, 207 n. 
distinguished firom those of other clsisos in respect of— 
the persons they affect, 302. 

the nature and extent of tlie mischief they cause, 302, 303. 
their susceptibility to admit of compensation, 303. 
their susceptibility to admit of retaliation, 303. 
the more or less of localism of their features with a view to 

description, 303. 
the nature of the preventive or remedial measures they de- 
mand, 304. 
the extent of the disapproval they exdte, 303. 
the presence or absence of a spedal interest in their prosecution 
on the part of individuals or dasses, 303. 
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OifanoM, Pbi VATi, dlBtinguiahed from thaw of other cIubtob in respect of— 
the circumBtaneeB which transform them into offences of other 
oiMaea, 303, 304. 

— proBecntion of, motives which commonly prompt the, 166 i». 

— property, against, as a subordinate division of the classes of offences, 

208, aop, 347-352, 254, 355 and i». 

forms of, 247-353, 254, 355 and n. 

— PUBLIO, or against the State, the fourth leading class of offences, 207. 

their divisioDS, 313-321. 

their genera or inferior divisions displayed, 386 i».-390 n, 

their connexion with private and semi-public offences, 207 n. 

characteristic features of, 306, 307. 

and set above, Offences, Private, distinguished, etc. 

or military force, against, a division of the class of public offences, 

317, 319, 387 ». 
wealth, against, a division of the class of pnblio offences, 217, 219, 

288 n. 
trost^ against, aaS. 
Me alio Trust. 

— religion, against, as a division of the class of public offences, 214, 319, 

330, 320 n., 289 A. 

— He aUo Btfligion. 

— reputation, against, a subordinate division of the classes of offences, and 

ike forms they may assume, 210, 246, 247 and n., 253, 254 and nn, 

— see dUo Beputation. 

— Boman law, their place in, criticised, 334. 

— external security of the State, against the, a division of the class of 

public offences, 213, 286 fk 

— SiLF-BEGASDlNG, the third leading dass of offences, 206, 307, 21a. 

admit of divisions similar to those of private offences, 212, 213. 

acts which constitute, open to dispute, 213. 

examples of such offences, 241, 246 n., 247 »., 253 n., 254 »., 

382 n. 
their characteristic features, 305, 306. 

— and see ahote, Offences, Private, distinguished, etc. 

— Sbmi-public, the second leading dass of offences, what they comprise, 

206, 211. 
through calamity, 311. 
necessarily concern future mischief, an. 
their divisions, an, 313. 
of mere delinquency, 212. 

examples of, 245 «., 246 n., 347 n., 353 «., 353, 255 n. 
their characteristic features, 282 n., 304, 305. 
and tee ahove. Offences, Private, distinguished, etc. 

— sovereignty, against the, a division of the class of public offences, 

214, 218. 

examples of, 389 n. 

— State, against the, or public offences, see Offences, Public. 

— trust, affecting, a division of the class of multiform offences, 207 »., 208. 

their pliuse in a systematic classification of offences, considered, 

207 »., 308. 
public, 228. 

condition, and property, affecting, their relation considered, 227. 
affecting, analysed, 234-242. 
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Offenoef, «m alio TmH. 

— aucontiguoas relations, affectiiig, 28a n., 283. 

Offender, the pontion o^ m rendermg punishment inexpedient, 176, 177. 

Offensive trade, dasB of offences under which its exercise &ll8, 246 n. 

' Or,' the particle, its ambignous signification, and the importance of & 

precise nse of, 85 n. 
Order, good, as a moral standard, an example of the application of the 

principle of sympathy and antipathy, 17 ik 
Overt act, see Act. 



Pain and pleasure, the end as well as the instruments of the legislator, 
24-29. 

the four sanotions or sources of, 24. 
mode of estimating their value, 29. 
certainty as an element in, 29. 
duration as an element in, 29. 
fecundity as an element in, 30. 
purity as an element in, 30. 

— the fear of, among the motives the most constant in their influence, 

167. 
Fains, the simple, enumerated, 33, 34. 

— of sufferance and of apprehension, contrasted, -244. 
Palate, pleasures and motives of the, 105. 

as occasional tutelary motives, 145. 
Parent, the natural and the legal relation of, distinguished, 274. 

— the natural relation not the subject of offence, 274. 

— the condition of, a complex one, involving the relation to the child of 

guardian and master, and open to the corresponding offences, 275. 

— and child, the relation of, the reciprocity of right and duty it involves^ 

— offences affecting the condition of, examined and classified, 274-276, 

276 n. 

— and husband, the condition of, points of resemblance and difference 

between the relations, suggested, 280. 

— the, as a sort of deputy of the magistrate, 63. 
Parentality, the relation of, examined, 256, 257. 

•» wrongful non-investment of, how the offence may oocur, 276 n. 

Partiality, to what class of motives it belongs, 113. 

Party spirit, or zeal, to what class of motives it belongs, 113. 

Patent right as an article of property, 294. 

Paternity, the relation of, what, 250, 257, 276 n. 

Patriotism, to what class of motives it belongs, 113. 

Payment, nature of, as a legal transaction, analysed, 248 n. 

Peculation, the offence of, 252, 271, 272, 274. 

Pecuniary circumstances, elements constituting analysed, 53, 69 n, 

— - circumstances, as infiuencing sensibility, 52. 

— interest, a neutral expression for the motive corresponding to the 

pleasures of wealth, 105 n. 

the passion of, the most apt to calculate consequences, 188. 
the motive of, placed in the class of neutral motives, 119. 
its various effects illustrated, 107, 145. 
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Feouniary interest, the motive of— 

loye of gain and industry alike examples of, 107. 
more generally operative than that of revenge, 

167 n. 
offences due to, appropriate punishment for, 196. 

— punishment, eminently frugal, why, 194. 

sometimes unequable, 191. 

possesses the quality of variabilifcy, 19T. 

subserviency to lucrative satisfaction a quality of, 197, 200. 

remissible, 200. 

— quasi, punishment, 194. 
Penal code, see Code. 

— labour, eee Iiabour. 

— law, limits of its concern with disposition, 14a. 

— 9ee dUo Iiaw. 

Perjury, the offences of, a a i, a a a. 

Parseoution, among the results of mistaken notions as to the dictates of 

religion, ia6, 140. 
Parson, offences against the, see OfTenoes. 
Personation, the offence of, a 21, a a a. 
Persona, the services of, coordinated with things as objects of enjoyment, 

ao9. 

— and see Property. 
Phantastic principle, see Oaprica. 
Philanthropy, to what class of motives it belongs, 113. 

Philip III of Spain, anecdote concerning his debt to certain English 
merchants, in illustration of the province of international jurisprudence, 

337 «. 
Physical desire, general term for the motive corresponding to pleasures 
of sense, 105. 

no name for the motive of,-4n a good sense, 105. 

placed in the class of neutral motives, 119. 

among the most influential motives, 167. 

— sanction, one of the fonr sanctions, 35. 
Piety, pleasures of, analysed, 35. 

— pains of, analysed, 40. 
Piracy, a public offence, a86 ». 
Play, love oi^ as a motive, 107. 
Pleasure and pain, as sanctions, a4, 29. 

the end as well as cause of action* a4. 
Pleasures and pains, modes of estimating their value, 29, 30. 

— see also Pains. 

interesting perception a term for, 33. 

kinds of, 33. 

law, how concerned with them, 41. 

how dependent upon the relation borne to external objects, 209 n. 

extra-regarding and self-regarding, 41. 

— the simple, enumerated, 33. 

— of skill, no motive with a special appellation corresponding to the, 107. 
Police, etymology of the term, 216 a. 

— the preventive branch of government, 215 ». 

— functions of, their intimate but distinguishable connexion with those 

of justice, 216 n. 

— offences concerning the, see Offences. 
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Folitioal Banction, the, 24, 25. 

— theories, the dissemination of erroneous, the remedy for, 177. 

— and see Opinion. 

— tumult, Me Tumult. 

Polyandry, the practice of, unknown, 280, 281. 

Polygamy, the offence of, 281. 

Popular prejudice, to be regarded by the legislator, 199. 

— or moral sanction, the, one of the four sanctions, 25. 

Popularity of an offender as rendering his punishment unprofitable, 

177. 

— as a quality of punishment, 198. 

— of punishment, favoured by its characteristicalness, 198. 
Population, offences against, see Offenoes. 
Possession, legal and physical, distinguished, 248, 251 n. 

confused, why, 250 n, 

— pleasure of, its nature, 34. 
Power, pleasures of, their nature, 35. 

motives corresponding to, no. 

— love of, as a motive, in. 

its relation to the love of reputation, 1 1 1. 
placed among the neutral motives, 119. 

— and right, the conceptions examined and distinguished, 224*)., 258, 

335. 

— coordinated with property, as an object of value, 211. 

— the domestic, of husband and father, its utilitarian basis, 25911., ^79* 

— autocratic, 289 n. 

— executive, 289 «• 

— judicial, 28911. 

— legislative, 289 n. 

— military, 289 1». 

— sovereign, 289 n. 

Powers of government, their necessary exercise as justifying the causing 
of mischief, I7i». 

— foreign, their displeasure, as sometimes rendering punishment unprofit- 

able, 177. 
Freoeptor, as a kind of deputy of the magistrate, 63. 
Prejudice, see Popular. 

Presents, receiving, from foreign powers, the offence of, 289 »., 290*1. 
Pride, see Beputation. 
Primary mischief or evil of an act, what, 153. 

— see Mischief. 

Principal, an appellation for a form of civil condition, 260. 
Principle, a, what, 2 n. 
Private ethics, see Ethics. 

— offences, see Offenoes. 
Privation, pain of, 37, 38, 15411. 

Privy counsellor, tiie trust of, or symbouleutic trust, offence against, 

2891*. 
Probity, rules of, a fit subject for legislative enforcement, 321. 

— rules of, some of them the creation of legislation, 322. 

— motives which prompt to, 313. 

Procedure, its relation to a body of law, necessarily settled before the 
limits between the civil and penal branches can be determined, 316. 

— mischiefs which it should be its province to obviate, 286, 287 nn. 
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Frooedure, civil and criminal, the line between indistinct, x. 

Frofaneneea, the offence of, how dasaed, 289 n. 

Profession, as a civil condition, 29a. 

— - as a civil condition, how constituted, 29a, 295. 

— . religious, te$ Beligion. 

Profit, what, 31. 

— of an offence, 179 n, 

its impelling motive, 17911. 
Pjroperty, the conception examined, 5a, 209, a a 7, a 35 and n. 
elements in, aop, 229, 230, 232, 23511. 
benefit to the proprietor, 229. 
a corporeal object or thing, 209, 230. 
dispoi^ition and user unrestricted, 229. 
obligation to non-interference on the part of others, 229, 
232, 235 n. 

— * means,' their relation te, 52. 

— object of, loose applications of the phrase, 230, 231, 232. 

condition as an, 210, 227, 231. 

copyright as an, 293. 

incorporeal objects treated as, 231. 

liberty as an, 231. 

a monopoly as an, 232, 293. 

a patent right as, 294. 

persons (in Roman law) as the, 231 ». 

persons under legal obligation regarded as, 232. 

persons, services of, as i^e, 231 »., 249 

reputation as an, 231. 

trust as an, 231. 

the phrase properly restricted te corporeal objects, 230. 

— offences against — 

related te the rules of private ethics concerning probity, 322. 

their rationale less obvious than those against person and repute- 
tion, 235 tt. 

and those against condition and trust, their connexion, 227, 229. 

analysis of the forms they may assume, 247*25 2. 

against the right te, and against the actual enjoyment of, distin- 
guished, 247, 248. 

the enjoyment of, analysed, 249, 250, 251. 

the right or title to, analysed, 247, 248. 

falsehood as an element in, 247. 

force as an element in, 251. 

the thirteen principal kinds or genera, named, 252. 

and person together, 254, 255. 

semi-public, 252, 253 n. 

self-regarding, 253 n. 

technical term for certain, in English law, 255. 

— right of, distinguished from physical possession, 248. 

rationale of ite recognition by legislator, beyond the scope of the 

work, 235, 236. 
law conferring, its primary aspect, mischievous, 235 i».^ 

— succession to, among the advantages attending certein relations, 285. 

— the term, application of, see dbovcy Object of. 

— value of an article of, elements constituting the, 32. 

— variation in value of an article of, its rationale, 32. 
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FroMCUtion of offiBiioea, motives which usually prompt the, i66 n. 

Pioseoator, his motive wh<dly immaterisl, 130. 

Frorisions, miwholesome, their ssle, under what dan of olfiBiiees ii fidls, 

246. 
Fmdenoe, a duty of private ethics, 313. 

— in little need of aid from legislator, 319. 

— connexion of, with probity and beneficence, 31a. 
Public, the, what, 313. 

— the, as the beneficiary in a trust, aa8. 

— offences, «m Offenoes. 

— opinion, how related to the popular sanction, 25 ». 

— spirit, as prompting the prosecution of offences, canvassed, 166. 

to what class of motives it belongs, 113. 
Fublioations, immoral, the offence of issuing, how dasaed, 289 n. 
Fnffendorii; his works noticed, 339 %. 
Pulse, the, as furnishing a reliable indication of grief, 57. 
Pnulahmftnt and rewa^, the instruments by wldch government operates, 
70. 

— demand for, as dependent on the state of the oonsoiouBneBs, 95. 

as affected by the motive of the offender, 130. 

— b an example of a consequence, primarily mischievous, secondarily 

beneficial, 157. 

— abatement of, compensation for the offence, as a ground for, 173. 

strength of temptation as a ground for, 180. 

— acute, 300. 

— adjustment of to the offence, ses hehw^ ProportioB. 

— an artificial consequence of offences, 303. 

— apportionment of to each portion of the mischief, to be aimed at, why, 

181. 

— illustration of this, 181 ». 

— capital, considered, 196, 197, 199. 

— cases unmeet for, 170-177. 

place of ethics in, 31^. 

— certainty of, its effect, 156, 183, 184. 

— characteristicalness as a property of, 193, 193, 194, 303. 

retaliation an example of, 193. 
exemplarity as a result of, 194. 

— chronical, 300. 

^ compensatoiinesi, or subierviency to compensation, a property of, 195, 
197. 

pecuniary penalties as possessing the quality, 202. 

— MS (dto Feouniary. 

— commensurability as a property of, 19T, 302. 

its rationale, 191, 202. 
mode'of lecuring, 193. 

— the consciousness, its state as affecting the demand for, 05. 

— disablement as a subordinate property of, 171, 195, 196, 202. 

— effect of, depends upon the senaibility, 190. 

real and apparent contrasted, 193. 

— equability as a property of, 190, 191. 

— exemplarity as a property o^ 193, 194. 

its rationale, 193. 

may result from oharaoteristicalness, 194. 

increases the apparent magnitude of, T95. 
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Punishment, expense of, the properties which tend to diminish, 202. 

— expensive, too, or unprofitable, see Unprofitable. 

— frugality as a property of, 194, 202. 

a quality of pecuniary puniahment, 194. 

— frugality of, diminisheB its apparent magnitude, 195. 

— groundless, under what circumstances, 171, 17a, 205, 3x4. 

place of ethicB when, 314. 

— habit of offending, why to be considered in its adjustment to an offence, 

183, 184. 

— inefficacious, under what circumstances, 17a, 173, 315. 

place of ethics when, 3x5. 

— justifiable, when, 170. 

— legal, defined, 169. 

why in its adjustment the auxiliary effect of the moral and reli- 
gious sanction necessarily disregarded, 186. 

— memorable, 198 fi. 

— mischievous in the primary consequences, beneficial in the secondary, 

157. 

— moral lesson as furnished by, 184. 

— n^otive of offender, how it affects the demand for, 130. 

— mixed forms of, essential, in order to secure perfection in, aoi. 

— necessaiy quantity of, when it may be exceeded, 184. 

— needless or superfluous, under what circumstances, 177, 189, 190, 193. 

— objects of, 170*1., 178. 

— pecuniary, tee Fecnniary. 

— subordinate objects of, 171, 195, 196, 197. 

— popularity as, a property of, 198. 

favoured by characteristioalness, 198. 

— properties or choice of, the general subject, 189-203. 

no single punishment possesses all the necessary, aoi. 
epitomized, 201, aoa. 

— preference for the lesser of two eligible offences to be aimed at in the 

adjustment of, 181. 

— proportion between, or adjustment of, to offences, 178-188. 

offences and, rules for securing, 179-185. 

investigation of, its results summarised, 186, 187. 
why not useless, 187. 

— profit of the offence should be outweighed by, 179, 180. 

the qualities which tend to augment the, 202. 

— quasi-pecuniary, 194. 

— remissibility as a property of, 199-202. 

a quality of pecuniary penalties, 200. 

— remission of, for good behaviour, 200. 

— remoteness or uncertainty of, entails severity, 183. 

— reformatory tendency, as a subordinate end of punishment, 170, 195, 

196. 

force of, to what branch of the mischief of an act it is opposed, 157. 

— reward and, the instruments by which government operates, 70. 

— adjustment of to sensibility, necessary, 67, 182. 

— superfluous, see above, Needless. 

— simplicity of the penal system, to be regarded in its adjustment, 185. 

— strength of temptation, its relation to, 179 n., 180. 

— see aho Temptation. 

— uncertainty of, entails need for severity, 183, 184. 
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it ndi, 176, 177. 
I o^ m goMnly to be fxmAatmma. m its ^aiee^ 185. 



— Timbilitjr as a p t o pet tj o^ 189. 

a qnality of pecmiuiy prnioltifo, 191. 
Poriiijr — an ingredieot in pl oMn re and pain, 30U 



a 

Qoaken, a religioai aocietj noiioed, 1 1. 

J^anuitiTWi, o&noe against mlat of^ how rlawnrt, aia m. 

QoMi-peeiiiiiaJT poniahment, 191, 194. 



Baoe, or fineag^a^ aa inflnencing aenribilitj, 6a. 
Bank, or ttation in life^ aa inflaencing lenaibility, 60. 

— aa a ciTil oondition, iU oonstitoent elamoitfl, 293. 

— aooefliion of, among the adrantagea attenHing the nnomitigaoiia rd*- 

tiona, 385. 

— iti advantages indicated, 285. ' 

— loai o( aa an effect of the nnoontigooiif reUtiona, 285. 
Bape, aa an offence, 153. 

BAshneaa, what, 92, 95 n, 

— in ezerdse of jadicikl tnist, 286 n. 

— aeoondajy miachief of an act, how affected by, 165. 
Bationnl agency, tee Agenoy. 

Baraillac, his assamrination of Henry lY of France, 135, 139, 166 n. 

Beaaon, or ' right reason,' aa a moral standard, 17 «. 

Beaaona, giving, equivalent to soggesting motives to the nnderstanding, 

lOI. 

Becolleetion, see Memory* 

Begret, pain of, what, 38. 

Bebellion, offensive and defensive, as offences, 289 n. 

— when it loses the character of robbery and acquires that of hostility, 

217. 
Bacht, a German term for law in abstract, 324 «. 
' Belation,* and ' relatively,* the terms examined, 209 «., 256. 

— pleasure and pain, modes in which they are said to depend upon, 209 n. 
Belations, connubial and povt-connubial, 256 and n. 

— contigaous and unoontiguous, 256. 

— conventional, purely, 258. 

— domestic, of superiority and inferiority, 258. 

— family, or domestic conditions, at large, 255-286. 

power their basis, 259 ». 
rationale of, 250 n. 

— natural and arising by institution, 255-258. 

— purely natural, what, 336. 

— offences dae to special, suitable punishment for, 197. 

— subject of, order of its treatment, 258. 

— uncontiguous, 285. 

advantages and disadvantages attending, illustrated, 285. 



Index. 369 

Belations, unoontiguou»— 

are benefici^ or burtheniome, 283. 
conditioDB not coDBtituted by, 283. 
immediate and remote, 283. 
no powers attached to them, as such, 383, 285. 
offences to which liable, 283. 

connexion of with those affecting the oontiguons relationt, 283, 
284. 
Balationship, by ascent, descent, collateral, and by affinity, 257. 
Beformation, one of the ends of punishment, 170 i». 
— - tendency to, as a quality of punishment, 195. 

less important than example, 200. 
Bdformatory force of imprisonment, what branch of the evil of offences it 
controls, 157 n. 

— see aUo Punishment. 

— quality of certain punishments, 196. 
Belief, pleasures of, what^ 37. 

Beligion, the dictates of, cUfflculty of determining their place in the order 
of motiyes, 124, 125. 

the ascetic principle often followed as, 125, 139. 

mischieyous effects of mistakes regarding, 126. 

the principle of sympathy and antipal£y pursued under the 

name of, 1 25. 
generally intermingled with principles adverse to uti^ty, 126. 
the theological principle followed as, 126. 
th^ tendency to improve, 126. 

— false notions concerning, their mischieyous effects, 126, 139. 

worse than none, 139, 140. 

— legislative interference with, common grounds of, 320, 321, 331 ». 

its mischievous effects, 321. 

— legislation concerning, limited to its effect as an influence upon human 

action, 220 ». 

— the motive of, irregular in its operation, 168. 

measure of its efficacy, i68. 

often more powerful than any other, 168. 

evil act done through, more mischievous than one caused by that 

of malevolence, 168. 
an act not innocent because proceeding from, 165. 
its claim to be classed as a standing tutelary motive, considered, 

144. 
as a good motive, 119. 

as a semi-social as well as a self-regarding motive, 121. 
indications regarding the disposition afforded by, 138, 139. 
productive of every variety of result, 112. 

— offences against, the rationale of, 219, 220, 297. 

examples of, 389 n. 

to be distinguished from offences against God, 220 n. 

their relation to other classes of offences, 219, 220. 

— pains 0^ see Piety. 

— things appropriated to the purposes of, offences concerning, how claMed, 

353*1. 

Beligionists, rationale of the &vour shown by them to the ascetic prin- 
ciple, 9. 

Beligious and philosophical ascetics compared, 10. 

BBNTHAH B b 
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BttUgiotu enthuiiMti, a miBchieToiiB Daniah saot of, noticed, 140. 
-— penecutions, $ee Feneoationa. 

— profesdon, its economical effects, 64 n. 

its influence upon education, 64. 

ai a drcumstaiice influencing sensibility, 45, 63. 

— prindplee, enoneous, their dissemination, proper remedy for, tee 

Opinion. 
•— sanction, one of the four sanctions, or sources of pain and pleasure, 24, 28. 
deterrent of the practice of duelling, 109 n. 
motives belonging to, 1 1 j . 
their Tarious names, 1 1 1. 
their various results, illustrated, 11 a, 
its ordinary weakness as a motive, 109. 
see also Sanction. 

— sensibility, what, 50. 

and bias, distinguished, 50. 

the comparative effect upon them of good and bad government, 

63. 

— terrors and superstitious terrors, distinguished, 40. 
Bemissibility as a property of punishment, 199-202. 

— as a property of punishment, its utility, 200, 201. 

in an imperfect penal system, 201. 
Bamisslon of punishment for good behaviour, 20o« 
Bemotenets or otherwise of a pleasure or pain, an element in its value, 
29. 

— of punishment, entails severity, 183, 184. 
Beputation, or good-name, the conception analysed, 210. 

— love of, 119. 

as a motive, how far conformable to utility, 122, 123. 

both semi-social and self-regarding, 121. 

various names for, 1 08-1 11. 

its various effects, illustrated, 109, 1 10. 

duelling as a result of, 109. 
a standing tuttilary motive, 143 n. 

— a fictitious incorporeal object of property, 210, 231. 

— offences against, their nature analysed, 210. 

their kinds, 246, 247. 
modes of semi-public, 247 n. 

— see aUo Good-name. 
Besentment, see Antipathy. 

Besponsibility or trust, offences by persons in positions of, rationale of 

their penal treatment, suggested, 172 n. 
Bestrainlng motives, see Motives. 

Bestrainment, or restraint, as a form of personal injury, 244. 
-r- simple injurious, the offence of, 244, 244 n., 296. 

confinement, banishment, robbery, extortion, forms of, 244 n. 
Bettraint, or compulsion, as a ground of exemption from punishment, 175. 

— or coercion, one of the evils of punishment, 175. 
Betaliation, in the choice of punishments, considered, 193. 
<— as a punishment, chaiacteristical, 193. 

— when it might be resorted to, 193. 

— susceptibility to admit of, as distinguishing the various classes of offences, 

303-30^- 
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Revenge, » motive less common and ao len dangerous than that of 

pecuniary interest, 167 ». 
Bight, analysis of, unnecessary in a, treatise on penal, essential in one on 

civil law, 225 ». 
folc, 324 ». 

— legal, the outcome of command and -prohibition, 224 «*.> 225 n. 

the creature of a legislator's will, 224 ». 

conferred, implies duty or obligation imposed, 224 »., 225 «. 

not every duty corresponds to a, 225 n. 

none implied in self-regarding duties, 225 n. 

— and power, the conceptions examined, 224 n., 225 n., 258 n. 

have no superior genus, 225 n. 

their analysis, in the treatise why incomplete, 224, 225 n. 

— of property, ue Property. 

— rule of, as a moral standard, a form of the principle of sympathy and 

antipathy, 17 n* 

— and wrong, the terms, 4. 

have no meaning apart from utility, 7. 
. their supposed tests, for the moitt part coincident with the principle 
of sympathy and antipathy, 171?. 
Bobbery, the offence of, what, 251, 252. 

— a complex offence, 252, 255. 

— rebellion, hostility, connexion of the ideas represented by the terms, 

217. 
Boman or civil law, vituperated, 354. 
Bottirier, the condition of, constituted by the privation of certain privileges, 

294. 

S. 

Sanotlon, etymology of the term, 24 %. 

— a, what, 25 n. 

— the political or legal, what, 25. 

its preventive force, how diminished by a past crime, 155, 156. 

— the moral or popular, what, 25. 

its preventive force, how it operates, 156, 
where none, offences frequent, 156. 

— the physical, what, 25. 

the groundwork of the moral and the political, 27. 

— the religious, what, 25. 

may concern the present as well as a future life, 25. 
in so far as it concerns a futnre life a matter of conjecture, 27. 
its ordinary weakness illustrated, 109 ». 

and the moral, their influence, why not a ground of exemption 
from punishment, 175 n, 

— tee aUo Beligious, Moral, etc. 

Sanctions, the four, as sources of pain and pleasure, 24. 
illustrated, 26. 

modes in which they furnish motives to action, 25. 
their intimate connexion, 27, 28. 
convenience of applying a common name to the influences so 

termed, 27. 
the influence of each to be taken account of by the legislator, 199. 
Sanitary regulations, breach of, as an offence, how classed, 211,212 and n., 
246, 288 n. 

Bb 3 
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Satlflfbotion, or oompeiuation, a collateral end of punishment, 171 n., 

195. 197- 

lucrative, 171 «. 
vindictive, 171 «. 

— 9M also Compensation. 
Seoondary xnischief, ise Misohief. 

Seourity, external, of the State, offenoei against, ise Offences, Fnblio. 
Beduoing or corrupting motives, see Motives. 
Beduotion, as an offence, 353, 254, 281 n. 

— forcible, as an offence, 253, 254. 
Self, duty to, a branch of ethics, 312. 

govenmient, the art of, or private ethics, 310. 

interest, the only universally influential motive, 313. 

^preservation, motive of, 115, 1 16. 

difficulty of distinguishing it from other motives, 1 16. 
examples of the various acts to which it gives rise, 116, 117. 
placed in the class of neutral motives, 119. 
as an occasional tutelary motive, 146. 
how it operates, 146. 

— ^recommendation, gee Amity. 

regarding duties, no corresponding rights to, 225 n. 

motives, see Motives. 
: offences, see Offences, 
pleasures and pains, 41, 41 ». 
Semi-public offences, see Offences. 

— -social motives, see Motives. 
Bense, common, see Common. 

— moral, see MoraL 

— sexual, the, 34, 38. 

motive corresponding to, 106. 
Sense, pains and pleasures of, 34, 38 n. 
Sensibility, bias or quality of, what, 43. 

— bias of, its effect upon the motive of sympathy, 313. 
-^ circumstances influencing, considered at large, 43-69. 

adventitious, what, 68. 

analytical view of the, 68. 

classed, 44. 

connate, what, 68. 

effects of, 317. 

exterior, 68. 

investigation of, its utility, 64. 

legish&tion, how fax it can take account o^ 65. 

methods for giving effect to, 67. 

occasions demandhig consideration of, 66. 

personal, what, 68. 

primary, what, 68. 

their importance in the apportionment of punishment, 66, 67, 182, 

190. 
effect of punishment varied by, 190. 
secondary, what, 68. 

— its degree, what, 43. 

— variations of, illustrated, 43, 44. 

Sensuality, term applied in a bad sense to the motive of physical deaire, 
105. 
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Bentenoe, mn ultra legal, as rendering punishment ineffioadouB, 173. 
Servant, the condition of, in what respects advantageous, 264, 265. 

— offences touching, 264, 265, 266« 

their correspondence with those affecting the condition of master, 
265. 

— stealing, an offence against the condition of master, 262, 265, 

— and master, see Master. 

Servant-ship, or the condition of servant, see Servant. 
Services, connubial, 282. 

— see also Husband and Wife. 

— negative and positive, 232, 292. 

— of persons, as a species of property, 231 n. 

as the subject of an offence against property, 249. 

— wrongful withholding of, nature of the offence, 249. 

includes breach of contract, 249 n. 
Servility, of what class of motives it is an example, 108. 
Servitude, or the condition of servant, its various modes, 263. 

the rationale of its modes belongs to the dvil code, 264. 
' Servitus servitutis non datur,' the phrase ridiculed, 13 ». 
Sex, as a secondary circumstance influencing sensibility, 58, 305. 

— the female, see Women, 

Sexes, the characteristic differences of the two in point of sensibility, 

compared, 58, 59. 
Sexual desire, a neutral term for a motive, 106. 
Shame, sense of, and fear of, 109. 
Slave and free, Aristotle's division of mankind into the classes, noticed, 

268 n. 
Skill, the pleasures of, 34, 35. 

— the pleasures of, the motive corresponding to, no name for, 107. 
Slavery, the condition of, analysed, 263. 

— a mode of the relation of master and servant, 263. 
Smuggling, as an offence, how classed, 288 n. 
Social motives, see Motives. 

Sovereign, the, or the sovereignty, what, 218. 

— the, to whom the character belongs, in the Roman Commonwealth, in 

the United Provinces, in the Swiss and in the Germanic body, ques- 
tioned, 218 n. 

— the, offences against, 214, 218, 289 »., 297. 

— power, a trust, 289 n, 

autocratic, what, 289 n. 

its branches, 289 n. 

mode of its acquisition, 289 n. 

its exercise or distribution, 289 n. 

ofQcers executing, how controlled, 289 n. 
Sovereigns, the transactions of, inter se, the subject-matter of inter- 
national law, 327. 

rules concerning them, how far properly termed laws, 327. 
Speculative motives, see Motives. 
Spies, see Espionage. 
Spontaneous, meaning of the teim, 82 n. 
Sport, love of, of what motive it is an example, 107. 
* Springs of Action, the Table of the,' a work of the author, cited, 97 n. 
State, the, the conception of, necessarily implied in that of legislation, 
322. 
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State, the, how oui act ui be detnmental to, 305. 

— the cUuB of offenoet againit, «ee Otlbnoaa, Pablie. 

— ai affected by aelf-re^irdiDg offences, 303. 
Station in life, see Bank. 

Status, eee Condition. 

Steadiness, what, 49, 49 n. 

Stealing, eee Theft. 

Strength, as a ciicnmstanoe inflnenoing sensibiliW, 44, 46. 

— and hArdinesSy distingoished, 47. 

— and health, dUtingnished, 46. 

— how measated, 46 m. 

— distinguished ss general and particolar, 46 ii. 

— of temptation, eee Temptation. 
Subornation, as an offenoe^ 240 n. 
Snfferanoe, pains of, 41 n. 

Snioide, its class among offences, 246 n. 

— ss an offence against popalation, a 88 a. 

— punishment for, in English law, unequable, 191 n. 
Superintendent and subordinate, the relation of ^ as a civil condition, 

examined, 260, 261. 
Superior, 258-260. 

— domestic, 260. 

power of the, its rationale, 259 n. 
Superstition, defined as 'obsenrances not dictated by the prinoipl« of 
utiUty,' 69. 

— one of the terms applied to the motive belonging to the religious sanc- 

tion, III. 
Superstitions terrors, eee Beligious. 
Support, pecuniary, chance of obtsining and liability to render, among 

correlatiTes, 285. 

— the respective advantages and disadvantages belonging to certain rela- 

tions, 285. 
Sympatbetio bias, and sensibility, what, 50. 

Sympathy or benevolence, the motive of, its relation to sensibility, 313. 
connexions in the way of, as influencing Bensibility, 53. 

— pains of, 40. 

among the derivative evils of punishment, 175. 

— pleasures of, the motive belonging to, various terms to denote, 113. 

examples of the various acts resulting from, 1 13, 114. 

— and antipathy, the principle of, what, 15, 16. 

its opposition to that of utility, 15. 

its dictates sometimes coincident with those of utility, 18. 

a mere negation of all principle, 16. 

its application, illustrated, 16. 

the ground of approbation and disapprobation of conduct, 123. 

theories of the moral standard conmionly referrible to, 1 7. 

forms under which the principle has appeared, 17 n., 18 »., 19 n. 

often the fabe ground upon which punishment is apportioned, 151. 

commonly em on the side of severity, 20. 

occasionally too lenient if the evil is remote, 21. 

often followed under the name of the dictates of religion, 125. 
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* Table of the Springs of Action,* &c., a work of the Author, cited, 97 n. 
Tax, non-payment of a, an illustration of the shapes in which the mischief 
of an act may show itself 160. 

mischievous, why, 160, 161. 

its fecundity of mischief, i6a. 

more dangerous than alarming, 16). 

offence of, how classed, 388 n. 
Tears, but slightly indicative of real grief, 57 n. 

— Oliver Cromwell profuse in, 57. 

— women more readily moved to than men, 58. 
Temperament, see Body, Mind. 
Temptation, the strength of, what meant by, 147. 

disposition of an offender, indications afforded by, 148, 180. 
the maxim that the punishment should rise with, stated, 151. 
rationale of this proposition examined, 179. 
dispute of its truth ridiculed, 179 ». 
ground of the dislike to it, 151. 
Tendency of an act or event, how estimated, 30, 51, 3a, 70. 
circumstances upon which it depends, 70, 71, 152. 
indications of the disposition of the actor affordeid by, examined and 

illustrated, 133, 134-141. 
mischievous, what, 152. 
Theft or stealing, as an offence against property, the conception analysed, 
350, 35>> 252. 

absence of consent or of co-operation on the part of the owner, 
owner, as an element in, 250, 251. 

— robbery, embezzlement^ defraudment, extortion, distinguished, 250, 

351* 352. 

— robbery, and the like offences, penal labour why an appropriate penalty 

for, 196. 
Theological principle, the, what, 21. 

not really distinguishable from that of asceticism, sympathy, &c., 

or utility, 21, 22, 22 n., 126. 
followed as the dictates of religion, 126. 
Threat, influence of, as a ground of exemption &om punishment, 175. 
Trade, right to exercise a, as a condition, 232. 

— offensive, mb Offensive. 

Transitive and intransitive, see Acts, Offences. 
Treachery, why not a fit subject for legal punishment, 318. 
Treason, the offence of, 286 n. 

— positive and negative, 286 n. 
Treatise, the, its original design, v, vlii. 

— in what respects incomplete, vii. 

Trust, a, the conception of, examined, 223 et seq. 

terms used to express the relation involved in, 225, 226, 226 n. 
may be either a benefit or a burthen, 235. 
as beneficial, offences against, 235, 237. 
as burthensome, offences against, 237, 238. 

the existence of, nature of the resulting mischief in an offence 
against, 235. 

anidysis of an offence against, 235, 236. 



37^ 



Ijidex.. 



Tmst, a, ft promjae not nnnwrily Implied in, 326 «. 

— abnie of, 259 and n., 242. 

— brMch of, 239, 247, 25a. 

and aboae of, distingnuhed, 239 n. 
appropriate remedy in caaei of, 197. 
bnbe^ a qpecies cS^ 340. 
an element in the (MflEence of embesdement^ 25a 
podtiYe and negatiye, what, 239. 

— oertni que, or benefiSiaiy, 226, 226 n. 

— condition and, points of connexion between them coniidered, 227, 228. 

and property, compared, 234 %. 

— difturbance of, ae an offence, 239, 240. 

— exercise of, or the office of tntstee, offences connected with the, 

234-238. 

— fiscal, 288 a. 

— jadicial, offences against, 286 it. 

nature of the mischief consequent upon, 286 a. 

— novel terminology (derived from Greek) for some forms of public, a 16, 

287 »., 288 n,, 289 n. 

— offences against, a division of multiform offences, 208, 223, etc. 

classification of, considered, 207 n. 

divisions of, and their connexion with each other, 234 et seq. 

regarded as prejudicial to the beneficiary, 238. 

as affecting the exerdae of the function of tnutee, 234, etc., 

238, etc. 
their subdivisions, epitomised, 241 . 
subordinate divisions of^ 228. 

— private, semi-public, and public, 341, 260. 

guardianship a, 270. 

— public, and public condition, how far equivalent conceptions, 228. 

various forms of, and offences against, 287-289. 

— sovereign power, a, 289 ». 
Trustee, 225, 226, aa6n. 

— offences affecting the exercise of the office of; 238 et seq. 

— prodigality of a, the offence of, 241. 

may be treated as a self-regarding offence, 241. 
Truth, as a supposed moral standiud, 1 7 n. 
Tumult, politii^, as an offence, 289 n. 
Tutelary or preserving motives, see Motivds, tutelary. 
Tyrrel, Sir W., his killing of William II used in illustration of the various 
possible mental attitudes at the time of an act, 85-87, 90-92. 



ITnadvisedness of an act, 89. 

— when termed * heedlessness,' 89. 

— Roman expressions indicating, 94, 95 n. 

— its effect upon secondary mischief, 164. 
Uncertainty of punishment, entails severity, 183, 184. 

— of punishment, an effect of its unpopularity, 199. 

— see also Punishment. 

Unconsciousness, as to circumstances attending an act, what. 71. 
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UnoonBoiouineu, as to dioumstanceB attending an act — 

ag a ground of exemption from punishment, 174. 
ITnderfltanding, the, as a supposed moral standard, 1 7 n. 

— and the will| as faculties of the mind, 97. 
TTnequable punishment, what, 190. 
TTnfrugal punishment, what, 194. 

the death penalty an example of an, 197. 
TTnintantional, meaning of tiie term, 82, 95 n. 

— acts, why not feared, 164. 
Unintentionality, 89, 174. 

Universal jurisprudence, w Juriaprudenoe. 
Unnatural, the expression examined, 18 n. 
Unpopularity of a punishment, its ill effects, 198. 

a source of weakness in the law, 198. 

contributes to the uncertainty of its application, 198. 
Uauxy, how far an offence, ix, 252 n. 

— 'The Defence of,' a treatise of the author, referred to, ix. 
Utility, what meant by, a. 

— conformity to, what meant by, 5. 

— dictates or laws of, what, 3. 

— as the sole actual ground of approbation, and as the sole test of deserving 

approbation, distinguished, 19 n, 

— a phrase preferable to those of *■ good order,' * natural justice,* and the 

like, 17 n. 

— the principle of, consistent pursuit of, rare, 4. 

its supposed dangerousness, 4 ». 

direct proof of its rectitude, impossible, 4. 

disproof of, impossible, 3, 4. 

the dictates of, those of enlightened benevolence, 121. 

often coincide with those of sympathy and antipathy, 18. 
explained, 2. 

followers of, stigmatized as Epicurean, lo. 
phrases alternative to, i n., 5 n. 
prejudices against, method of surmounting, 5, 6. 
a piinciple how opposed to, 8. 
principles alternative to, 8. 
punishment, from its point of view, 170. 
terms ' ought,' ' right, ' wrong' intelligible by reference to, 3, 4* 



V. 

Value of pleasure and pain, mode of estimating it, 29. 

Vanity, <ee Beputation. 

Variability, as a quality of punishmtnt, 189. 

— Kt also Funiahment. 

Vengeanoe, as a motive, why less alarming than that of pecuniary 

interest, 167 ». 
Vest and divest, the expressions as applied to trusts, 236 ». 
Vice, as a subject for legislative int^erence, 318, 320. 
Vilifioation or revilement, as an offence, 246, 247. 

— political, 289 n. 

'Volenti non nt injuria,' 171, 172. 
Voluntary, various senses of the term, 8 a 11. 
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w. 

Ward, condition of, when it becomes one of pure sbtTery, 269. 

— and guardian, limits of their reciprocal rights and duties, 269. 

— SM alto Gaardian. 

— -ship, offences affecting the condition of, 373-274. 

their coincidence wiUi those against guardianship, 
272-273. 

— perpetual, of women, tee Woman. 

Wants, a man's, circumstances upon which they depend, 5a. 
Wars, Holy, the result of false notions of religion, 126, 140. 
Weakneaa, in reference to sensibility, what meant by, 46 n. 
Wealth, the pleasures of, what meant by, 54. 
motives corresponding to, 107. 

— loTe of, among the most influential motives, 167. 

— national, the, what, 217. 

an offence against, what, 217. 

and the public, the distinction between, noted, 217 ft. 

— the public, includes persons and things, 217, 

an offence against, what, 217. 

— offences against the national and public, 288 n. 

Wedderbom, Sir A. (afterwards lord Bosslyn), his remarks upon the 

principle of utility, criticised, 5. 
Wer-geld, an example of an imperfect adjustment of punishment to 

offence, 199 n. 
Whipping, as a punishment, 200. 
Wife, condition of, when it becomes one of pure slavery, 279; 

when it becomes one of pure slavery, historical examples of, 279. 
offences to which it is liable, 282. 
Will, the, act of the, a positive act, 98 n. 

— and intention, the terms used interchangeably, 82, 89. 
-^ and the understanding, contrasted, 88, 92. 

— as a mental fSEu;ulty, susceptible of coercion, 243. 

— its state, in reference to action, an element in intentionality as to 

consequences, 71. 
Wives, plurality of, in Mahonmiedan countries, an illustration of the 

modification of which the marriage contract is susceptible, 280. 
Women, their difference from men in point of sensibility, 58, 59. 

— the perpetual tutelage of, 268 n. 

— their supposed mental imbecility, 268 n. 
Wrong, right and, their meaning, 4. 

Z. 

Zeal, 'corporation,' or spirit, as a motive, rendered in French in the 

expression < esprit de corps,' 113. 
«- national, party, public, as motives, 113. 

— enthusiastic, fanatic, religious, superstitious, iii. 
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